Late Season Paving Assumption of Risk Letter


****DATE******

Dear ****NAME****,
[bookmark: _GoBack]
You and your [INSERT Name of Architect or Engineer] have directed us to install bituminous on your project: ****Project Name****.  MNDOT 2360.3.A.4 states, “Do not place asphalt pavement final wearing course lift after November 1 south of an east-west line between Brown Valley and Holyoke.”  MNDOT 2360.3.2.c states “Do not pave when the air temperature is less than 32 F unless otherwise directed by the Engineer in writing.”  There are additional risks associated with paving on frozen ground.  You have threatened us with consequences including liquidated damages if we do not comply with your direction. An attempt to impose liquidated or other damages would be contrary to the contract and Minnesota law.

By giving us instructions to pave at times and under conditions when MN DOT says not to pave, you are accepting and assuming all risks associated with bituminous placed after November 1 or in weather below 32°F.

****Company name**** will use best practices for paving in these conditions. We will not, however, participate or share in the risks associated with paving in these conditions. Those will be the Owner’s alone.

We are requesting that this letter be signed and acknowledged by the Prime Contractor and Engineer and/or Owner of the project agreeing to the following for any paving occurring after today, ****DATE****.
· Warranty on bituminous placed will be null and void
· ****Company name**** will not be held to density requirements (including monetary or other penalties) in MNDOT 2360
· ****Company name**** will not be subject to penalty (monetary and/or otherwise) related to MNDOT 2016 – Quality Management Paver Mounted Thermal Profile ****THIS LIKELY WILL NOT BE NEEDED, DELETE IF THAT’S THE CASE****
· Depending on exact timing for paving on your project there may be additional costs associated that will be the responsibility of the prime contractor and/or project owner.  These costs could include but are not limited to:  costs associated with decreased production, requiring additional people and machinery than is standard, and asphalt plant start-up/additional costs.  These costs will be provided prior to paving when a specific date and accurate forecast are available.  It is agreed that said costs will be paid to ****Company Name****.

We want to work with you to produce a timely, quality project but cannot and will not accept risks caused by instructions to pave contrary to MN DOT’s specifications and common sense.  While we have asked for your signature, this notification will be binding whether you sign or not. 



Sincerely,



****NAME****
****TITLE****
****Company name****


P.S.	Attachment 1 outlines some, but not all, negative outcomes that can occur when paving is ordered at the wrong time and in the wrong conditions.


The below understand and acknowledge to the terms set forth in this correspondence.




__________________________________			________________________________
Prime Contractor (Company Name)				Owner/Engineer (Representing)



__________________________________			________________________________
Signature							Signature



__________________________________			________________________________
Printed Name and Title						Printed Name and Title



__________________________________			________________________________
Date								Date
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Attachment No. 1


Potential negative outcomes of paving in cold conditions include but are not limited to:

· Compaction/Density:  the window to achieve compaction is significantly less in cool weather conditions.
· Surface:  because the mix is cooling rapidly “hand work” may appear rougher, roller marks may be more visible, and the mat may be susceptible to roughness
· Equipment:  heavy equipment (including asphalt plants, pavers, rollers, skid loaders, and dump trucks) is more susceptible to break downs and failures
· Production:  there is less daylight to get work completed in and if we are required to pave at certain air temperatures our days may be further shortened 
· Thermal Segregation:  the cooler temperatures make the asphalt mixture more susceptible to thermal segregation

