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ABSTRACT

This article considers the potential role of Deal Mediation, where Third Party Neutrals add value to the ne-
gotiation of transactions just as they contribute to litigation settlements. Regardless of whether the objective is to
resolve a litigation matter, establish an employment relationship, or to form a complex multi-national joint ven-
ture; a deal is at stake. The issues that most often lead to an impasse in any negotiations usually include personal
dynamics, conflicting negotiation styles, unrealistic expectations, and miscommunication. An experienced neut-
ral is uniquely positioned to help the parties resolve these issues and build relationships, regardless of the sub-
ject matter of the negotiation. The objective of all negotiations is either to reach agreement or to determine that
no agreement is possible. Transactional lawyers and other agents can use Third Party Neutrals to accomplish
these objectives more efficiently. This author explores the option of utilizing neutrals to facilitate the negotiation
of problematic transactions, and discusses the ways in which Deal Mediation compares to Alternative Dispute
Resolution Mediation and can produce similar results. It also addresses the most common objections to the use
of Third Party Neutrals in transactional practice.

*194 I. INTRODUCTION

Imagine you represent an American pharmaceutical company (“APC”) in their negotiations with a Chinese
drug company (“CDC”) that has developed a promising new drug for the treatment of diabetes. The market share
could exceed three billion dollars. APC's most lucrative patent is about to expire, and APC needs the joint ven-
ture with CDC to survive. CDC has been trying to break into the US market without success for years. Unbe-
knownst to APC, CDC also depends on the joint venture. They need an infusion of capital as well as an interna-
tional market presence to establish goodwill.

The issues to be negotiated include: royalties and equity investments; contingencies for failure to obtain gov-
ernment approvals; patent and ancillary rights; exclusivity of distribution; non-compete agreements; revenue tar-
gets; quality assurances; and an arbitration clause.

In addition to the apparent language barrier, the chief negotiators on both sides have serious problems deal-
ing with one another. APC's chief negotiator is direct, aggressive, and unapologetic. The Chinese negotiator is
indirect and polite. He does not show emotion or say “no.” Instead, he suggests that “we will think about it” or
“we will see.” [FN1] His favorite tactic is to try to extend negotiations well beyond official deadlines to gain an
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advantage. He will even reopen negotiations on a previously settled issue. [FN2] These tactics serve to infuriate
APC. Consequently, the deal is in serious danger of falling apart for reasons unrelated to its merits.

This deal could be saved, however, if the parties employed the services of a Deal Mediator. Deal Mediation,
or Facilitation, is the application of Alternative Dispute Resolution (“ADR”) principles to the negotiation of any
transaction or other agreement (such as joint ventures, licensing contracts, employment agreements, mergers and
acquisitions). [FN3] Essentially, it is the use of a Third Party Neutral to assist *195 with the negotiation of a
transaction or contract at its inception. [FN4] Deal Mediation is analogous to other common forms of dispute
resolution, particularly the use of a Third Party Neutral to assist litigators in negotiating a settlement. Since the
settlement is in essence a deal, Deal Mediation represents the natural application of the principles of dispute res-
olution mediation to transactions. [FN5]

In precisely the way a Third Party Neutral assists litigators in reaching agreement, Deal Mediators can add
tremendous value in facilitating the negotiation of any deal or transaction at its inception. United States diplo-
mats have served as “honest brokers” mediating conflicts between disputing nations. In the early 1970s, the term
“shuttle diplomacy” was used to describe former Secretary of State Henry Kissenger's technique of traveling
from country to country to caucus privately and face to face with the leaders of Egypt, Syria, and Israel. [FN6]
In 1995, former Ambassador Richard Holbrooke served as a neutral and facilitated the negotiation of the
“Dayton Agreement on Bosnia-Herzegovina” of 1995 ending the war in that region. [FN7] Acceptance is,
however, admittedly slow in coming. Although awareness has grown, especially among academics and those
who practice in the field of Alternative Dispute Resolution, [FN8] transactional lawyers are still reluctant to
formally embrace the concept.

Even ADR itself initially encountered tremendous resistance. In 1976, Chief Justice Warren Burger invited
Harvard Professor Frank EA Sander to present a paper at the Pound Conference on “The Causes of Popular Dis-
satisfaction with the *196 Administration of Justice.” [FN9] Professor Sander was asked to address the alarming
increase in litigation and the resulting impact on the courts' dockets. At the Conference Professor Sander de-
livered his address “Varieties of Dispute Processing.” [FN10] Citing Professor John Barton of Stanford's 1995
prediction that by 2010 the federal appellate docket would exceed one million cases a year, [FN11] Professor
Sandor explored options for reducing the volume of litigation. Among his suggestions was a “Multi-Door” sys-
tem of dispute resolution. [FN12] Professor Sander suggested that there should be an alternative to the single
door to the courthouse. Rather, he imagined a courthouse with multiple doors which would afford disputants al-
ternative means of dispute resolution. Among the options envisioned by Professor Sander were mediation, arbit-
ration, fact finding, and ombudsmen. [FN13] Although it has taken over thirty years, it is now clear that there is
more than a single means of resolving disputes. Today, litigators and their clients appreciate the value that a
Third Party Neutral adds to the resolution of a dispute. [FN14] Lawyers negotiating transactions or deals can
also derive tremendous benefit from this approach. It is an obvious application of what is widely referred to as
facilitated negotiation. [FN15] L. Michael Hager goes so far as to suggest that it is “a no brainer.” [FN16]

This article will examine the emerging area of Deal Mediation or Deal Facilitation. While Professor Peppet
has focused on the value that a mediator can bring to the price discovery function of a deal, [FN17] there are
other ways in which Deal Mediators can enhance the work of parties and agents in the negotiation of transac-
tions. The article therefore seeks to further existing literature in this area by highlighting additional advantages
associated with the use of Deal Mediation. Part II will explore the particular set of skills and the psychological
principles that enhance the value a neutral brings to negotiations. Part III will explore how Deal Mediation is
particularly beneficial in a multi-national context. Part IV discusses how basic ADR principles can be translated
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seamlessly into the context of transactions in support of *197 Deal Mediation. Before concluding, this article
will also address objections raised to the use of Deal Mediation.

II. SKILLS OF DEAL MEDIATORS

The role of the Deal Mediator is analogous to that of the mediator in traditional dispute resolution. [FN18] In
both situations, the objective is to determine whether a deal is possible. Deal Mediators employ the same tech-
niques in settlement negotiations including: separating the people from the problem; focusing on interests rather
than positions; “expanding the pie” and option generating; and relying on objective criteria. [FN19] These tech-
niques work well in all negotiations, including transactions. The Third Party Neutral brings his or her expertise
in negotiation theory to the table, adding value to the deal negotiation process.

The chief difference in negotiating a deal as opposed to a litigation settlement agreement is that deal-making
is less distributive. [FN20] Even though there may be other ancillary issues to resolve, the greatest hurdle in ne-
gotiating the settlement of a commercial dispute rests in finding a mutually acceptable dollar amount. [FN21]
Transactions are not purely distributive. Rather, they contain multi-layered complex issues and interests of vary-
ing importance. [FN22] The best alternative to a negotiated litigation settlement agreement (“BATNA”) [FN23]
is tied to the expected results in court. [FN24] In Deal Facilitation for a transaction, by contrast, the BATNA, or
alternative to closing the deal, is walking away entirely. [FN25] Further, unlike in the settlement of a lawsuit, re-
lationships are not ending, but merely beginning. [FN26]

Nevertheless, these differences actually mitigate in favour of the use of a Third Party Neutral in transactions
even more so than in litigation settlements, given associated distributive concerns. The Neutral Deal Facilitator
or Deal Mediator helps parties navigate complex negotiations.

*198 NEUTRALITY OF THE THIRD PARTY FACILITATOR

A Third Party Neutral can add value in negotiating any type of contract. A neutral can facilitate these negoti-
ations even though the interested parties are represented by skilled counsel or other representatives whose role in
a negotiation is comparable to that of a litigator in a settlement negotiation.

Currently, in most transactions, the parties and their agents negotiate directly to hammer out the terms of a
deal. [FN27] This is true regardless of its complexity. Large multi-party and multi-national negotiations are
handled by in-house counsel or with the advice of respective agents. These agents are usually consultants, ad-
visors, or brokers. [FN28] Lawyers and investment bankers also routinely serve this function.

The compensation regime established removes any objective neutrality held by these agents. Instead, each
agent works solely to further the interest of their own client. For example, a lawyer may be paid an hourly rate,
[FN29] but an agent is often paid a percentage of the deal or a success fee. [FN30] In fact, investment bankers
may not be compensated at all should the deal fail to close. [FN31] In addition to the monetary aspects of the
success of the deal, an agent has a business interest in satisfying the needs of the client. An unhappy client is
likely to retain another agent for future business dealings. Therefore, agents have a personal interest in the deal -
- a stake in the outcome. They generally lack neutrality and consequently objectivity.

Certain agents are, nonetheless, particularly skilled in negotiation theory and technique. They may even em-
ploy interest based, cooperative negotiation techniques and understand how to deal strategically with various ne-
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gotiation styles. This type of agent occasionally serves as an unofficial “mediator” to the deal. They have the
skills to keep the process moving forward and avoid the dangers of rmscommunication and impasse. Even in
cases where agents possess exceptional skills, however, they cannot serve two masters ethically or psychologic-
ally. The agent may act with apparent neutrality, but this is not actually the case. [FN32] By contrast, a neutral
not only has the requisite skill set, but can apply these techniques in an evenhanded manner to serve the interests
of the deal rather than those of any interested party. This makes a Third Party Neutral preferable to the most
skilled agent.

*199 As someone acting on behalf of a party-in-interest, an agent will also be subject to the same psycholo-
gical influences as his or her principal. [FN33] Certain psychological factors would have an impact on the
agent's ability to evaluate proposals and counterproposals. [FN34] These factors include self-serving bias, the
endowment effect, or overconfidence. [FN35] Some commentators have gone further in suggesting that other
factors could impair the agent's effectiveness in persuading their counterparty; [FN36] such as principles of re-
active devaluation, construal biases, and fundamental attribution error. [FN37]

Deal Mediators have no stake in the outcome. They are selected with the agreement of all parties. These
parties also compensate the mediator equally. Generally, compensation is derived based on the deal, or some
other formula unrelated to actual success. Unlike an investment banker, the neutral is not engaged by, nor do
they participate in the size or success of the deal on behalf of a particular party. In direct contrast to an agent, the
neutral has a duty of loyalty and fair dealing that applies to all parties. [FN38]

*200 As neutrals, Deal Mediators are better positioned to avoid the psychological factors that influence in-
terested parties. [FN39] They seek objectivity that the parties directly involved lack. [FN40] The neutral has no
incentive to obtain any specific terms that would benefit any particular party over another. For this reason, the
Deal Mediator is more likely to enjoy the trust of all parties. As such, the Deal Mediator is in a position to test
the practicality of proposals or positions. The neutral would also be able to make their own proposals without
being subjected to heightened scrutiny and mistrust. [FN41]

As a neutral with no stake in the outcome, the Deal Mediator can evaluate and communicate proposals with
impartiality and objectivity. They therefore facilitate communication, build relationships, provide a reality
check, identify submerged interests, assist in option generating, and manage expectations without favoring one
side over another. The neutral enjoys the trust and confidence of all.

VALUE IN BUILDING RELATIONSHIPS DURING TRANSACTIONS

Another way in which a Third Party Neutral can add tremendous value to the negotiation of a transaction is
through relationship building. Deal Mediation takes place as the relationship between the parties is being
formed. In dispute resolution, only occasionally is it important to salvage the relationship between the parties.
Especially in commercial dispute resolution, preserving relationships is rarely a priority. Neutrals can use their
skills in facilitating communication and help to build relationships that can be advantageous during the negoti-
ation of a merger, joint venture, or employment contract.

For example, Deal Mediators were able to repair a damaged relationship and hurt feelings to make a critical
difference in the 2007 contract negotiation of Yankee baseball player, Alex Rodriguez. The New York Times re-
ported that negotiations had broken down between the player and owner, George Steinbrenner. Rodriguez's
agent, Scott Boras, had taken a tough negotiating stance that alienated Steinbrenner. Two Goldman Sachs
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bankers who were known by Steinbrenner and Rodriguez acted as intermediaries, with no stake in the outcome,
to successfully close the deal. [FN42]

The stalemate arose after Boras demanded that the Yankees begin discussions with an offer of $350 million,
but this was rejected. Thereafter, a baseball announcer reported that Rodriguez was going to exercise the opt-out
provision of his contract *201 and become a free agent. [FN43] However, Steinbrenner had stated that he would
not negotiate with Rodriguez were he to exercise this option.

There were perceived insults on both sides. Parties did not believe their opponents were interested in main-
taining their existing relationship. This perception was, however, inaccurate as the underlying interests of both
parties were in alignment. Rodriguez was born in New York and his wife preferred to remain in the city. Stein-
brenner wanted to keep Rodriguez since he was on the verge of breaking a home run record.

Rodriguez reached out to famed investor Warren Buffett who suggested that Rodriguez contact the Man-
aging Directors of Goldman Sachs, John Mallory and Gerald Cardinale. Mallory and Cardinale were neutrals,
because they had ties to both Rodriguez and the Yankees and could be perceived as favoring neither. It was
noted that “Mallory, who became friends with Rodriguez when he lived in Miami, put him in touch with Car-
dinale, a Goldman managing director who also served on the board of the Yankees sports network.” [FN44] It
was in the interest of Rodriquez and Steinbrenner to agree on a new contract, yet they took inconsistent posi-
tions. In the end, the Third Party Neutrals were able to work past these disagreements to neutralize personal con-
flicts and hard feelings. This culminated in Rodriguez signing a ten year $275 million contract with the Yankees.

Learning of Rodriguez's interest in remaining a Yankee mattered to Steinbrenner, who noted publicly that
Rodriguez had accepted less money than he would have made as a free agent. Steinbrenner went on to say
“[t]rust me, he would have gotten probably more. He is making a sacrifice to be a Yankee, there's no question ...
He showed what was really in his heart and what he really wanted.” [FN45] Both parties got what they wanted.
Absent the intervention of the trusted neutrals, neither side would have been able to overcome the hurt feelings
that interfered with their business relationship. [FN46]

Another pertinent example of the role of a Third Party Neutral is provided in Jeswald Salacuse's article,
“Mediation in International Business”, which considered a negotiation between Matsushita Electric Industrial
Company of Japan and MCA, the entertainment conglomerate. [FN47] The parties engaged Michael Ovitz, a
Hollywood powerbroker, to assist them in the acquisition of MCA by Matsushita in 1991. Although Ovitz was
engaged by Matsushita, he acted as more of a neutral and “at one point in the discussions, he moved constantly
between the Japanese team of executives in one suite of offices in New York City and the MCA team in another
*202 building”, a process which one observer likened to shuttling back in forth in a political crisis. [FN48]

Ovitz intentionally kept the parties apart as a means of avoiding conflict due to the significant cultural dif-
ferences and contrasts in negotiation style. The American businessmen were direct negotiators. The Japanese
tended to rely on consensus building. Rather than try to help the parties navigate their differences, Ovitz chose
to focus on closing the deal. However, he was unsuccessful. While the parties reached agreement on a number of
significant points, neither could agree on price.

At this point, Matsushita and MCA jointly engaged the former US Trade Represenative and Ambassador to
the Soviet Union, Robert Strauss. Strauss was brought in because he would be respected by all parties. In his
neutral position, Strauss was able to understand the needs and interests of both sides and eventually help the
parties reach an agreement.
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Although the deal was closed, there were ongoing issues. Professor Salacuse posits in his article whether
Ovitz's failure to address the issue of relationship building ultimately contributed to the failure of the merger:

One may ask whether Ovitz' strategy of keeping the two sides apart during negotiations so that they
did not come to know one another contributed to this unfortunate result. It prevented the two sides from
truly understanding the vast gulf which separated them and therefore from realizing the enormity and per-
haps impossibility of the task of merging two such different organizations into a single coordinated and
profitable enterprise. [FN49]

The Deal Mediator or Third Party Neutral can help not only close the deal, but also to keep the deal together,
and work through problems that may arise during the continuing relationship. It would be particularly beneficial
to have the same neutral that assisted in putting the deal together, in the first place, to help resolve subsequent
conflicts. Through the use of relationship building; communication; facilitation; and creative option generating,
the Third Party Neutral can help the parties avoid the necessity of a lawsuit to resolve problems in a joint ven-
ture; employment relationship; or other type of ongoing relationship.

In transactions, the relationship between the interested parties is paramount. A Third Party Neutral can assist
parties in building these relationships as they enter into any agreement. This may involve engaging in specially
selected exercises, managing communication and cultural differences, or encouraging the parties to “break
bread.” [FN50] Without a working relationship involving mutual respect and trust, it is *203 unlikely that the
parties will consummate a deal between them. [FN51] If a deal is reached without a strong relationship being
fostered, the longer-term business venture may suffer. [FN52] Given his or her ability to assist the parties in es-
tablishing a good working relationship, the Deal Mediator can add tremendous value to the deal.

VALUE OF NEGOTIATION COACHING: MANAGING CONFLICTING NEGOTIATION STYLES

Another common problem is conflicting negotiating styles. While this may arise from cultural differences in
international negotiations, it is common in all negotiations. Among the most common negotiation styles are:
competitive or positional bargainers; soft bargainers; and cooperative or interest based negotiators. [FN53]

Competitive negotiators usually adopt an aggressive, confrontational posture. They tend to focus on the size
and the patterns of concessions they are able to elicit from the other side. [FN54] By contrast, soft bargainers
have little regard for the ritual of negotiation. They also use a style known as Boulwareism. [FN55] They seek to
“cut to the chase,” and avoid a protracted auction (i.e. the price discovery function of back and forth exchanges
of offers and demands). [FN56] They make what they consider to be a fair *204 and reasonable offer as their
first, last, and final offer with the expectation that the other side will accept it as lair and reasonable. [FN57] The
party on the receiving end of a soft negotiator's offer rarely recognizes even the most reasonable offer as accept-
able, because they find the process unfair and the result imposed upon them rather than bargained for. [FN58] A
third type of negotiator is the cooperative or interest based negotiator. This is the style of negotiation most often
taught today, and the one espoused in the well-known publication, Getting to Yes. [FN59] It is based on the prin-
ciples of separating the people from the problem; focusing on interests rather than positions; relying on objective
criteria; and creative option generating. [FN60] Many still resist this style of negotiation based on the mistaken
belief that cooperative negotiation is synonymous with weakness or concession. [FN61]

Sometimes these styles match up, but can clash in other instances. The neutral will coach the competitive
bargainer to rely on objective criteria as a powerful alternative to positional bargaining. This provides an altern-
ative to screaming the loudest for the longest. Some negotiators may be too “thin skinned” and quick to take of-
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fense. The neutral can deliver offers in a manner that diminishes the impact, and coach the soft negotiators on
appropriate re-anchoring [FN62] and countering. [FN63]

Where a client wants to control the approach to negotiation, it can be a problem when the other side is un-
willing to “comply.” With difficult dynamics a Third Party Neutral is uniquely positioned to protect this type of
client from themselves. The neutral can run interference to prevent a potentially explosive negotiation style from
derailing the process. [FN64]

An additional advantage to employing a Third Party Neutral is that each party can take more extreme posi-
tions and engage in vigorous price discovery negotiation *205 with the knowledge that she or he will provide
objective feedback, [FN65] engage in negotiation coaching, [FN66] and counsel a party on how a particular pro-
posal will likely be received. This allows the party to “test the waters” with demands that may initially be per-
ceived as too extreme by the other side.

The neutral will also have the skill to present these demands and offers in a manner that will manage negat-
ive and possibly explosive reactions from the other side. The neutral can soften the message when communicat-
ing a particularly inflammatory proposal, and keep the parties at the table. She or he serves as a “backstop”, per-
mitting the safe exploration of extreme positions while moving the entire negotiation forward.

III. DEAL MEDIATION IN COMPLEX INTERNATIONAL TRANSACTIONS

Although a mediator can add value in any situation, complex negotiations have the most to benefit from the
presence of a neutral. The neutral can be selected because they not only enjoy the trust of all the parties, but also
possess a particular expertise. The Deal Mediator is best positioned to have the perspective, understanding, and
skills necessary to assist the parties in problematic situations.

VALUE ADDED IN CROSS-CULTURAL NEGOTIATIONS

Many deals today involve cross-border negotiations. [FN67] Approximately thirty-six of the world's top fifty
industrial corporations have their headquarters located outside of the United States. [FN68] Advancements in
communication, transportation, and information technology have made our world increasingly smaller and more
interdependent. Economic globalization is only just beginning. [FN69]

There are many reasons direct negotiation of cross-border agreements fail. Often these reasons have nothing
to do with whether the joint venture, merger, or licensing agreement would be beneficial to all parties. [FN70]
Complexities that may impede agreement in meritorious deals are the dynamics of the individuals involved in
the negotiation, miscommunication, misunderstandings as to positions and interests, complex terms, constituen-
cies, and multiple parties. These complexities are even *206 more common in the international context where
meaningful communication is frustrated by language barriers and cultural conflicts. [FN71]

In any negotiation the focus of a neutral will include facilitating communication, managing difficult dynam-
ics, and navigating delicate cultural differences. Even when parties are from the same country and speak the
same language, there are often issues below the surface that result in misunderstandings. In cross-cultural nego-
tiations, these issues are exacerbated. Helping parties avoid these language and cultural disconnects is a value
that the neutral facilitator can bring to the table.
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Understanding emotional and personality dynamics is important in all negotiations, especially cross-cultural
ones. [FN72] Once the personal issues are identified, they can be addressed and diffused. The mediator will seek
to understand who the principals are, and to understand what they mean in using certain words. Is someone
merely posturing, or is that person really likely to walk away? How much trust exists and how well are the
parties communicating? How does one side perceive the tactics of the other? Parties will act contrary to their
own best self-interest to the extent they believe they are not being heard or are not being treated fairly. [FN73]

In any negotiation, the first step is to understand the parties. The next step is to make sure that who they are
is not an impediment to what they want. A Third Party Neutral can be quite helpful in separating what a party
says from their actual meaning. [FN74] It is not unusual for intended messages to be misunderstood by the
listener. [FN75] Emotions can cloud the ability to send a message and receive it clearly. In a negotiation, the
misperception of frustration as anger is not uncommon. [FN76] The Third Party Neutral can explain not only the
terms of the agreement, but also the underlying rationale. This will serve to diffuse any personality conflicts that
would shift focus away from the pertinent issues in the negotiation. To succeed, negotiators should emphasize
problem solving rather than become distracted by personal dynamics or emotion. [FN77] All negotiations, re-
gardless of the complexity or dollar amount, are *207 personal transactions engaged in by individuals. [FN78]
The neutral can break through language and cultural barriers to identify actual interpersonal issues.

The most obvious problems in international negotiations are caused by language barriers. Translation is not a
straightforward issue [FN79] as nuance and context can easily be lost. [FN80] Ideally, the Third Party Neutral
would be selected because of his or her facility with the languages spoken by all parties. However, even if the
mediator is not fluent in all of the relevant languages, he or she should nevertheless be sensitive to the issues and
capable of avoiding misunderstandings arising from working with translators. [FN81]

Culture clashes add an additional layer of complexity. [FN82] Differences be can obvious, such as with
handshakes or acceptable business attire, but they may also be more subtle. For example, there are “low” and
“high” context cultures. [FN83] This terminology refers to the extent to which the meaning of communication
comes from the surrounding context, as opposed to what is said directly. [FN84] The “low” cultures tend to be
more direct. [FN85] People in these cultures speak their mind and get to the point. [FN86] “High” context cul-
tures tend to be more indirect. They rely on context and a shared basis of experience for their communication.
[FN87] Often, those from “high” context cultures do not need words to accompany a message, “the meaning of a
communication is already ‘programmed’ into the receiver of the message.” [FN88] These sorts of cultural differ-
ences influence the style in which business points are likely to be communicated. Conflicts of communication
style can produce unintended results such as personal affronts, which can derail the negotiation of an otherwise
mutually beneficial business deal. One side may perceive the other side as disrespectful or rude when they are
merely adhering to the accepted norms of their particular culture. These sorts of cultural differences can be par-
ticularly problematic in the business context.

*208 In Mexico, for example, building relationships is a necessary element in business negotiations. [FN89]
The natural tendency of an American negotiator to be more direct and dispense with matters unrelated to the
deal at hand may be perceived as aggressive and rude resulting in distrust. [FN90] The Americans tend to view
the Mexican negotiators as lacking professionalism. [FN91] The Deal Mediator would advise and assist the
parties so they can avoid these sorts of misperceptions.

A Deal Mediator that is skilled in negotiating international disputes will understand the cultural differences
and guide both sides through this potential tension. Deal Mediators advise the parties on the relevant cultural
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norms and can assist in translating style, custom, and language to facilitate communication. In the course of a
negotiation, there are many conflicts that, although not directly attributable to the merits of the deal, could lead
to an impasse and prevent a deal from being reached. [FN92] Some of these issues are illustrated in two ex-
amples given by L. Michael Hager and Robert Pritchard, which discuss the value added by the presence of a
Third Party Neutral in complex, multi-party, multi-cultural negotiations. [FN93] Hager and Pritchard refer to an
international joint venture between a Canadian company and a Japanese company. These companies were inter-
ested in investing jointly in New Zealand. Although the parties were able to agree on terms, cultural differences
threatened to unravel the deal. The Japanese negotiating team needed the consensus of its internal finance de-
partment. However, the finance department could not give its approval until specific expenditures had been ap-
proved in the annual budget. This problem was exacerbated by the fact that it would have been an enormous
breach of propriety to inform the Canadians of the source of the delays which prevented them from closing on
the deal. These delays and lack of explanation from the Japanese company created a feeling of mistrust on the
part of the Canadians who began to issue ultimatums. These ultimatums served to exacerbate the situation for
the Japanese, whose culture required the building of internal consensus and prevented them from disclosing the
precise nature of the problems.

The parties engaged a Third Party Neutral from New Zealand. The Japanese negotiators were able to confide
in this individual. With this knowledge, the neutral was able to fashion a creative option that allowed the Japan-
ese team to proceed. The deal closed and the joint venture was started successfully. The Canadian team never
learned of the real obstacle and the Japanese team saved “face.” In the end, the Third Party Neutral was able to
navigate these cultural disconnects and resolve the deadlock in negotiations.

A Deal Facilitator is selected by the parties based on a particular set of skills or experience. In international
negotiation, the neutral may be selected because, in *209 addition to mediation skills and subject matter expert-
ise, they also speak the requisite languages and understands various cultures. Overall, a Third Party Neutral can
add tremendous value in cross-border deal negotiations.

MANAGING MULTI-PARTY, MULTI-ISSUE, COMPLEX NEGOTIATIONS

In most mediations involving commercial disputes, the negotiation is “distributive”, meaning that the single
most important issue is money. [FN94] With transactions, however, there are usually more issues to be con-
sidered. The appeal of the presence of a Third Party Neutral is the ability to manage complex multi-issue negoti-
ations. The neutral can help both sides identify their respective underlying interests and opportunities for agree-
ment. [FN95]

Parties may not be aware of their own submerged interests and those of their opponent. They may require
guidance to determine the order of priority of these interests. The mediator can also assist both sides in identify-
ing their needs and brainstorm solutions. [FN96] This exercise may therefore reveal opportunities for mutual
gain. [FN97] Failure to reach agreement on terms can result from a failure to understand not only what a party
offers or demands, but what the party would ultimately be willing to accept. Often parties fail to thoroughly ex-
plore their own true reservation point or that of their opponent. [FN98] Option generating presents an opportun-
ity to be creative. A neutral can safely help the parties identify integrative options that can satisfy the interests of
both sides with minimal cost. Sometimes there are ways to change the dialogue and “expand the pie”, bringing
value to both sides of the negotiation. [FN99]

The second transaction described by Hager and Pritchard in their analysis provides a useful example of the
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role of the Deal Mediator in multi-party, complex transactions. This involved the negotiation of a major power
generation project. On the merits, the deal benefitted all concerned. A private sector consortium wanted to build,
operate, and transfer (“BOT”) a gas-fired power generator. The host country would pay the expenses and supply
the natural gas. The private consortium would transfer the generator back to the host country after a guaranteed
return had been *210 realized. Everyone stood to gain, yet the negotiation stalled and looked like it would fail.

The negotiations involved many complex issues. The host country had three separate ministries: finance;
petroleum; and power, all with competing interests and needs. [FN100] The foreign consortium included the
electricity utility, a construction company, plant supplier, equity investors, and banks-- as well as all of the rep-
resentatives and lawyers. [FN101] There were at least twenty people and no consistent representation. The com-
plex logistics, as well as miscommunication and misunderstandings, threatened the deal in spite of its inherent
merits. [FN102] Misunderstandings devolved into mistrust and the negotiations reached an impasse. [FN103]
Hager and Pritchard notes:

Then, one of the bankers proposed that the parties should bring in an intermediary in a last-ditch at-
tempt to break the negotiating stalemate. The banker knew a lawyer with extensive experience in putting
together major international projects who had worked in countries with different cultural traditions, differ-
ent legal systems and different ways of doing business. The lawyer also had some ADR experience, hav-
ing mediated large-scale contract disputes. The lawyer was recommended by the banker because he was
considered to be cross-culturally sensitive and ethical. If such a person could win the confidence and trust
of all of the parties, he could possibly mediate a bankable deal ... Using his ADR skills, the deal mediator
assisted the officials of the three ministries to develop a consensus on a “whole of government” position.
He also progressively built up the confidence and trust of all parties. By getting the parties talking realist-
ically again, the stalemate was broken and issues were systematically resolved. Eventually a final agree-
ment was brokered which was satisfactory to all parties. [FN104]

Absent the intervention of the Deal Mediator, it is unlikely that the parties would have overcame these prob-
lems, and as a result missed out on a valuable opportunity. The problems in this example were not with the deal,
nor were they caused by some inadequacy on the part of the parties or their representatives. The problems were
the result of the complexity of the deal. Fortunately, the parties recognized this and sought the assistance of a
Deal Mediator.

*211 IV. COMPARISON WITH ALTERNATIVE DISPUTE RESOLUTION

Using a neutral to facilitate negotiation has been successful. However, change is difficult and takes time.
There was enormous initial resistance to the use of a neutral among litigators. It has taken more than thirty years
to reach a point of widespread acceptance. Yet, even in the litigation context, there is still more work to be done
to fully integrate mediation into the culture of all practice and geographic areas. Although the concept of Deal
Mediation is self-evident to those who practice in the area, transactional lawyers also remain skeptical.

OBJECTIONS TO DEAL MEDIATION

Although informally practiced for decades, the concept of Deal Mediation or Deal Facilitation has only been
discussed for the past decade. [FN105] Not surprisingly, investment bankers and transactional lawyers are rais-
ing objections to deal mediation that are very similar to those initially raised by litigators in opposition to altern-
ative dispute resolution methods such as mediation. Many litigators initially believed that they should continue
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to conduct negotiations the way they always had. In other words, “if it ain't broke, why fix it?” Transactional
lawyers appear to be raising the same objections to using neutrals to facilitate the negotiation of deals. Even the
terminology seems to be a basis for resisting the use of neutrals to facilitate negotiations. Clearly, not all deals
will benefit from the use of neutrals. However, just as there are lawsuits that are more difficult to settle directly
and benefit from the presence of a mediator, some transactional negotiations could be helped where a neutral is
engaged by the parties.

Much can be learned in the transactional context by studying the difficult path mediation faced prior to ac-
ceptance in the ADR context. When the concept was introduced, it was met with enormous resistance. [FN106]
Litigators who had traditionally settled cases through the use of direct negotiation protested that there was no
need to utilize Third Party Neutrals. Why, it was thought, would clients need to pay someone to help them to do
what their litigators have always done? However, the use of mediation proved to have a major impact on the
numbers of cases resolved prior to litigation. [FN107] Litigators discovered that the use of a Third Party Neutral
or mediator did help them reach lasting agreement in their negotiations. [FN108] The objections most *212 of-
ten interposed included the concern that mediation would add to the cost of litigation. [FN109] It was argued
that mediation would only delay the process since it would add an additional step. [FN110] In fact, the increase
in mediation saves time and money. [FN111] By analogy, transactional lawyers could similarly benefit from the
savings in time, money, and certainty that a neutral would bring to the negotiation.

A submerged, but no less important objection, and major impediment to the acceptance of mediation was the
belief that mediation would hurt business in terms of billable hours and diminished value added. [FN112] Litig-
ators feared their own importance to clients would suffer in the mediation context since they would no longer be
needed. This concern proved to be unfounded as litigators learned the techniques of working with mediators to
achieve settlements that better addressed clients' needs and interests. [FN113] Litigators need to advocate in the
mediation context to assure the best result for their clients. After all, you don't get what you deserve, you get
what you negotiate. [FN114] Similarly, transactional lawyers would continue to represent their clients in trans-
actions: neutrals do not take the place of these representatives, and these objections would prove to be unfoun-
ded.

It is undisputed that settling a case will result in fewer billable hours than litigation. Mediation promotes
more settlements, creative solutions, and client participation, and thereby improves client satisfaction. [FN115]
This is achieved with tremendous cost savings for the client. With mediation, as opposed to either litigation or
direct negotiation, clients play an enhanced role and retain ownership of the result; this lead to a higher degree
of satisfaction with the outcome than with litigation. [FN116] While settling cases short of litigation do result in
a loss of revenue in particular cases, the higher degree of client satisfaction ultimately leads to an increase in re-
peat business as well as referrals. [FN117] In transactions, the higher degree of certainty, as well as better and
more efficient results, would similarly enhance client satisfaction and ultimately lead to more business.

*213 ADR has been integrated into the litigation culture. Now the lawyers still protesting are those who fail
to utilize mediation. [FN118] Many lawyers have found that the benefits far outweigh any disadvantages, and
mediation continues to grow in popularity in the litigation context. [FN119] The value added by the presence of
the Third Party Neutral is appreciated in managing the personalities involved, the different negotiating styles, as
well as varying expectations. Since the objections interposed by transaction lawyers mirror those of litigators, it
seems reasonable to conclude that transaction lawyers will also learn the value that Third Party Neutrals can
bring to the negotiation of deals.
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BENEFITS OF ADR APPLICABLE TO TRANSACTIONAL PRACTICE

Deal Mediation involves a Third Party Neutral acceptable to all sides with no stake in the outcome. This use
of a neutral would increase the likelihood of the success of the negotiation; in other words, he or she increases
the likelihood of a consummating a deal. Anecdotally, as much as 50 percent of all investment banking deals fail
for reasons that have nothing to do with the merits. It should follow that the use of a Third Party Neutral would
result in a higher percentage of deals closing. Clients expend considerable time and money engaging in due dili-
gence and the legal process associated with pursuing a major deal. [FN120] These resources are lost when posit-
ive results are not achieved. A higher percentage of closed deals would have a direct impact on the bottom line
of the client. Greater certainty and better negotiation results would lead to tremendous savings.

The field of alternative dispute resolution continues to grow as is evidenced by developments in the United
States. The Civil Justice Reform Act passed in 1990, for example, encouraged federal district courts to develop
ADR programs. [FN121] In 1998, Congress passed the Alternative Dispute Resolution Act which formally au-
thorized of the use of ADR in civil and administrative proceedings. [FN122] Similarly, a Federal Judicial Center
(FJC) report revealed the widespread acceptance of mediation. [FN123] It has taken over thirty-five years for
ADR to become accepted. Not surprisingly, there is resistance to the introduction of a different way of engaging
in transactional practice. Most change, even beneficial change, requires new attitudes. This takes time. Just as it
did with ADR, it will take time for transactional lawyers to embrace *214 the use of a Third Party Neutral to as-
sist in the negotiation of transactions. However, it appears this practice will become part of the culture in trans-
actions in the future. At that point transaction lawyers will see the benefits, litigators now accept as self-evident,
in the use of a Third Party Neutral to facilitate negotiations.

V. CONCLUSION

There are numerous advantages to parties in using a Deal Mediator. When deals are negotiated with the as-
sistance of a neutral, negotiations are more likely to succeed and result in stronger long-term relationships. As
with a lawsuit, the presence of a neutral keeps the parties focused on objectives and helps to avoid personal dis-
tractions. The ability to identify key interests will result in more creative options in reaching deals. The use of
objective criteria is a rational way to negotiate. The Third Party Neutral is in the best position to manage these
aspects of the deal to keep things moving forward, especially where a relationship is just beginning.

It is always in the interest of counsel to provide clients with the desired results as efficiently and economic-
ally as possible. As with litigation, Third Party Neutrals can be extremely effective. [FN124] Deal Mediation en-
ables transactional lawyers to provide their clients with the advantages alternative dispute resolution has af-
forded litigators: the result is, in popular negotiation terminology, a “win/win” situation. Third Party Neutrals
can increase client satisfaction by improving the results of their negotiations. For those already engaged in the
ADR field, expanding to deal mediation merely transports previously accepted principles. Understandably,
change is not always easy, even when that change is for the better. As with many new concepts, “first it is rejec-
ted, next it is ridiculed, and finally it is accepted as being self-evident.” [FN125] Deal Mediation is a concept
that may take time, but should eventually follow the path successfully forged by ADR.

[FNa1]. Visiting Assistant Clinical Professor of Law; Director, Securities Arbitration Clinic, Albany Law
School.
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Durable Agreements in the Global Markets” (1999) 14 ICSID Rev Foreign Investment LJ 1, online: <http://
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