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Minutes

1. Introductory Remarks - SO

a. SO introduced the meeting confirming that in the last meeting (held on December
1, 2023), the Taskforce had discussed preparing an outline of discussion points for
its publication.

b. SO produced a draft outline for substantive discussion at today’s meeting. SO
also produced some research on the level of inquiry and the information that
should be included in an arbitrator’s conflict check database.

2. Discussion

a. The Taskforce worked though certain items in Section Il (Preparing a Disclosure
Form) in SO’s draft outline.

b. Topic I.1: “In most CPR arbitrations, CPR requests candidates to prepare a
disclosure form upfront. CPR provides (1) a full list of parties (including involved
individuals), counsel, and (2) any other entities a relationship with whom the parties
would want to know about.”

i. SO explained that arbitrators are likely to perform a conflict check either
using a data base or their memories. So the first issue to discuss for this
topic is whether the arbitrator’s conflict check is different from a typical
law firm conflict check.



Vi.

Vii.

. AM identified the following issues: (1) how many years should an arbitrator

go back to for conflict check purposes, which may be tricky if an arbitrator
has changed law firms, and (2) whether the law firm expects to enter into a
client relationship with one of the entities either directly or indirectly
involved in the arbitration.

HTE explained that at CPR arbitrators should go back 5 years for their own
checks. However virtually every candidate responds with whether they have
ever had a relationship, irrespective of when that relationship occurred.
AM clarified that his question relates to where the potential arbitrator
candidate does not have a conflict, but his or her law firm has a business
relationship with one of the entities. HTE explained that the candidate
would have to disclose that.

RZ noted that AM’s point may be that, where an arbitrator does not have a
personal connection but is the partner of a law firm, hundreds of pages of
conflicts will emerge. When RZ worked at a law firm, it represented
investment banks and affiliates would regularly show up.

HTE explained that if you are currently affiliated with a firm, the
assumption is that you are doing the conflict check going back only 5 years
because that is what CPR requires. HTE has seen candidates respond with
something like “I have never personally been involved with the
representation of X, Y, or Z party, but | was until [date] a partner at [law
firm]. 1 have not checked their database to see whether or not they are
currently representing X, Y, or Z party. | am/am not receiving payouts from
my capital account. If the parties wish me to contact the firm and have that
conflicts check run, please let CPR know.” HTE recalls only one instance
where a party made this request.

RZ identified the practical issue that a law firm may not grant that request,
to which HTE responded that she has also seen instances where candidates
have informed the parties they no longer have access to their former firm’s
database.

c. Topic Il.1: “How do you perform a conflict check?.”

Stepping back, HTE asked whether IBA Rules or other Ethical Codes
require neutrals to go back to their old law firm to see whether any other
firm partners acted as neutrals. Because there is a ethical distinction
whereby a party’s representation by an individual partner is attributable to
all other partner’s in the firm, while HTE does not believe there is that
distinction for neutrals.

i. AM identified another issue which is that neutrals cannot talk about the case

to anyone, so it is difficult to then go back to your firm and talk about it.

RZ pointed out a further distinction — if you are a partner in a firm, you owe
a fiduciary obligation to the firm’s clients. So, if the conflict check at the
firm shows your partner represents the client, you have a duty to that client
which makes it difficult to act as a neutral. But if your partner has served as
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a neutral, they do not owe fiduciary obligations to that party, so really there
is no basis to require them to go back and check that. It also poses a dilemma
because there may be occasions where a partner wants to take on a new
client, and another partner is acting as a neutral in a case that affects that
potential client, and the first partner wants to tell the potential client about
it but cannot.

AM recalled situations where an arbitrator had to obtain consent from both
parties that it would be alright for the arbitrator’s firm to take on those
parties as clients in cases with unrelated subject matter in the future. HTE
noted US case law that says those “advanced waivers” may not be
permitted.

RZ also noted that some clients are particularly strict about conflict checks
and take the view that all affiliates fall within the scope of the check (even
if there are hundreds/thousands)

HTE recalled that at CPR the parties are required to agree on the entities to
be disclosed. CW noted this is not the case with all institutions.

SO invited the Task Force next to discuss what makes a conflict check
database sufficient. RZ and SO discussed the facts of Ometto v. ASA
Bioenergy Holding A.G! involving a large law firm where the court noted their
database “left much to be desired.” SO noted that in this case however the
database was generally okay but that not all party names were checked. AM
noted that usually a potential neutral will perform a conflict check with the
help of an assistant.

HTE asked AM and RZ what guidance they would provide to arbitrators on
this if they are the partner of a law firm whose data base was not sufficient.
RZ answered that it probably depends on whether the partner is on notice
that their firm’s database is defective. SO suggested that the arbitrator
should at least be aware of what types of information is in the database and
then if they are asked to disclose something that is not in there, they should
do a manual check — for example, co-counsel relationships.

AM expressed doubt as to whether a law firm’s database would be fully up
to date. RZ and HTE also discussed that the guideline perhaps should not
state that arbitrators must check the corporate tree of every party, unless the
parties request this by including in their conflict check form an affiliate
entity. However, HTE noted that if an arbitrator is not checking the
corporate tree, they should disclose that.

SO referred to the question “Do you need to create and maintain a conflict
check database?” and the Task Force agreed the answer would be yes.

SO then asked the group what information should that database include?
While it cannot be as much as a law firm’s database, there should be some
minimum. RZ noted that his includes, among other things, the parties,
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counsel, date of appointment, institution, docket number, date of final
action, whether the matter is public, co-arbitrators and who appointed him,
and sometimes a brief summary. It does not include experts, witnesses or
corporate representatives. HTE noted that perhaps databases should use
both the legal name as well as trading name. AM uses the same software
for time recording and conflict checks. CP is at a large firm so uses their
database.

3. SO concluded the meeting and noted that at the next meeting the Task Force will continue
to discuss what type of information should be included in the database.

4. The next Taskforce meeting will be held at 3pm on January 12, 2023.



