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Sorting Out Securities Dispute Resolution:
A View from Across the Water

BY ADAM SAMUEL

he U.S. Supreme Court decision in
I Securities ¢ Exchange Commn V.
Jarkesy, No. 22-859 (June 27, 2024)
(available at https://bit.ly/431P4cx), that the
SEC had to offer someone a jury trial before
fining them for fraud, created shockwaves
among federal regulators.
The 6-3 majority deduced from the fact
that the SEC was claiming penalties for fraud
that this was a claim in law and not one
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engaging its caselaw public rights exemp-
tion from Seventh Amendment. By cir-
cumscribing tightly that exemption,
the Court has thrown a string of eo
U.S. public agencies into recon-
sidering their internal disciplinary
arrangements, notwithstanding
their federal legislative basis.

The Dodd-Frank Wall Street
Reform and Consumer Protection Act
of 2010 allowed the SEC to claim civil penal-
ties for breaches of the anti-fraud provisions
of the Securities Act, the 1934 Securities
Exchange Act and the Investment Advisers
Act against non-registered entities, using its
own in-house procedures alongside its pow-
ers to claim such remedies in the federal
courts.

Jarkesy and his firm launched two funds
between 2007 and 2010, raising $24 million,
according to the opinion. The SEC alleged
that he and his company misled investors in a
number of ways, most importantly by inflat-
ing the funds’ claimed value.

The SEC’s own administrative law judge

The author is an attorney and a barrister in London.
He is a neutral and is on the panels of the World
Intellectual Property Organization and Hong Kong
International Arbitration Centre. His website con-

taining his full CV is www.adamsamuel.com. This
semi-monthly Alternatives feature, “A Note from the
U.K.,” provides an examination of conflict resolution
practices and processes from London.
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took seven months after the hearing to issue
the decision. Even worse, the commis-
sion itself then took six years to con-
@ firm largely the ALJ findings.
Jarkesy has been litigating
.'fover a $300,000 fine and probably
more significantly a ban from the
securities industry for more than a
decade.
While the correctness of this deci-
sion is essentially a U.S. constitutional mat-
ter, the case has echoes and parallels in the
United Kingdom and the other 45 countries
that adhere to the European Convention on
Human Rights. (To avoid confusion, the Con-
vention belongs to the Council of Europe, not
the European Union. Its adherents, including
the United Kingdom and Switzerland, go well
beyond the borders of the European Union.)

At the same time, 35 years after the
U.S. Supreme Court decision in Rodriguez
de Quijas v. Shearson/American Express Inc.,
490 U.S. 477 (1989) (available at https://bit.
ly/3SWJFZAk), U.S. commentators continue
to criticize the Supreme Court for insisting
on the mandatory arbitration of securities
disputes.

The European Union (with different
countries to the convention) and the United
Kingdom have reached quite different answers
to these problems. Their approach has been
through legislation and, in at least the UK's

(continued on page 59)
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Last-Minute Info on CPR’s CPR-USP event link above.

~ CPR’s IMC Week is held annually and features various programs
Sao Pa U.|O Event and . and events in conjunction with CPR’s International Mediation Compe-
International Mediation Competition tition, which brings student competitors, seasoned mediation profes-
sionals, and judges from around the world to meet in Sao Paulo.

The CPR Institute and its Brazilian Advisory Board are collaborating The central IMC week event is the mediation competition, in which

for the second consecutive year with the University of Sio Paulo to teams of students come from around the globe to exhibit their conflict

. . , . resolution prowess. The teams have been working on the problem since
present a dispute resolution program as part of CPR’s International o ) ) )
last fall. The participating teams are listed in the accompanying box.

The IMC follows the collaborative CPR-USP event on April 3-5,
2025. The IMC will be conducted in English, and hosted by Insper, a
nonprofit education and research organization, at its campus at Rua
Quatd, 300, Vila Olimpia, Sao Paulo.

The CPR IMC webpage is available at https://www.cpradr.org/

Mediation Competition Week.
Both events are at the beginning of April, so there is still time for
some local and traveling readers to sign up to attend at the last minute.
The interactive program provides participants with a foundational
panel, and then allows attendees to select from one of two simultaneous
workshops. Participants make their choice upon entry.

This year’s theme is “Mediation, Negotiation, Facilitation and Dialogue: events/2025-international-mediation-competition/.

CPR first brought the IMC to Brazil in 2017 and has continued it

Prevention and Management of Conflicts, Disputes and Litigation in 20257 o . .
as an annual tradition in Sdo Paulo except during the pandemic, when

The collaborative CPR-USP event takes place Wednesday, April 2,
2025, from 9:00 a.m. to 12:30 p.m. in the Ruy Barbosa Nogueira Audi-
torium, on the second floor of the Historic Building of the Faculty of
Law at USP, Largo de Sdo Francisco, 95 in Sdo Paulo.

The full agenda can be found with the registration information on

the IMC was presented virtually. Participants returned to an in-person

competition in Brazil in 2023 after two years of remote competition.
Students from all around the world apply through a competitive

application process to have their school team be selected as one of 18

CPR’s website at https://www.cpradr.org/events/cpr—usp-collabora- teams that will compete in .the hv? rounds .1n Bra?ﬂ" Durlr.lg the IMC,
tive-event-april-2025. This program will have simultaneous translation students have the opportunity to display their mediation skills, network
in both English and Portuguese as part of the organizers’ commitment with ea?h other an('i with ADR p rofess'lonals, and léarn from some of
to guaranteed accessibility to all the leading experts in mediation and dispute resolution.

The full list of sponsors is also being updated at the collaborative (continued on page 67)
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Back to School on Dispute Management

Formal Relational Contracting:
Boosting Trust and Collaboration

BY KATE VITASEK

ost contracts—especially buyer-sup-
plier contracts—are transactional
contracts. But should they be?

That is the question that more and more
academics are researching.

The concept of relational contracting prac-
tices has been studied for almost 70 years. Legal
scholars Stewart Macaulay and Ian Macneil
were early advocates in the 1960s. Mac-
neil actually coined the term “rela-
tional contract” in a 1968 book. Ian
R. Macneil, Contracts: Instruments
for Social Cooperation, East Africa
(Hackensack, N.J.: EB. Rothman 1968).

Their work has inspired dozens (if not
hundreds) of research studies from some of
the most influential legal, economic, social,
and psychology thinkers around the world. See
also, David Campbell, The Relational Theory
of Contract: Selected Works of Ian Macneil
(Sweet & Maxwell 2001).

I've been one of those academics that
have challenged the traditional transactional
approach to writing contracts.

So just what is a relational contract? And
what are the benefits?

What is a
Relational Contract?

Relational contracts embrace the fact that
many business dealings are not one-and-done
deals but rather consist of continuing business
relationships where deal partners have a series

Kate Vitasek is the author of this monthly
Alternatives column, Back to School on Dispute
Management. She is a Distinguished Fellow in
the Global Supply Chain Institute at the Haslam
College of Business at the University of Tennessee

in Knoxville, Tenn. Her university webpage can
be found here. She is co-author of Preventing the
Dispute Before It Happens: Proven Mechanisms
for Fostering Better Business Relationships,
published in December by the American Bar
Association (available at https://bit.ly/42cThcS).

of interactions over a long period (e.g., fran-
chise agreements, outsourcing agreements, and
long-term distribution partnerships).

The idea is that business is dynamic, and
contracting parties need to create a flexible
contract framework in which they put the
relationship first.

Macaulay and Macneil's concept of
relational contracts never gained trac-
tion in practice, primarily because
the “relational” aspects of contract-
ing happened outside of the written
contract. Lawyers eschewed relational
contracts as “fluffy” and akin to a “hand-
shake deal”—something most lawyers and
commercial businesspeople see as risky.

I began to study strategic outsourcing deals
in 2003 and, like Macauley and Macneil, found
that when companies committed to putting the
success of the relationship over the business
challenges stemming from contractual issues,
they were far more likely to have success-and
fewer disputes. My work led to the develop-
ment of the Vested methodology for creating
formal relational contracts in 2010 and I have
been hooked on teaching companies how to
create formal relational contracts ever since.
See www.vestedway.com/what-is-vested.

That work also led me to Harvard Univer-
sity’s Oliver Hart, a 2016 Nobel Prize winner in
economics for his work on contract theory. In
2019, we collaborated with David Frydlinger
on an article challenging business leaders to
making the switch to formal relational con-
tracts for business relationships where there
is a high degree of dependency needed by the

parties to collaborate for optimal success. “A
New Approach to Contracts,” Harvard Business
Review (September/October 2019) (available at
https://bit.ly/4f2cQaP).

David Frydlinger and I went on to co-write
the book, Contracting in the New Economy:
Using Relational Contracts to Boost Trust
and Collaboration in Strategic Business Rela-
tionships (Palgrave Macmillan 2021) (with
co-authors Jim Bergman and Tim Cummins).

A key difference between an informal
relational contract and a formal relational
contract is that the latter formally incor-
porates the relational elements into a par-
ty’s physical contract. We define a formal
relational contract as: “A legally enforceable
written contract establishing a commercial
partnership within a flexible contractual
framework based on social norms and jointly
defined objectives, prioritizing a relationship
with the continuous alignment of interests
before commercial transactions.”

A key goal of a formal relational contract is
to create a flexible contracting framework that
supports the dynamic nature of the business
partner relationship and formalize the relational
constructs to help keep the parties stay in con-
tinual alignment when “business happens.”’

Today, more than 150 organizations such
as the Intel, DHL, bp, Jones Lang Lasalle, IBM,
Securitas and the Swedish telecommunications
firm Telia are using formal relational contracts
with a great deal of success. I've had the privi-
lege of profiling many of their journeys in for-
mal case studies, all available in the University

(continued on next page)
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(continued from previous page)
of Tennessee’s Vested White Paper and Case
Study Library at https://bit.ly/4gXklAx.

Confronting the
‘Hold-Up’ Problem

In our Harvard Business Review article linked
above, we articulate why formal relational con-
tracts are an excellent alternative to larger and
more complex traditional purchasing contracts.

When organizations seek to protect them-
selves from their contractual counterpart,
it stems from a fear known as the hold-up
problem: the fear that one party will exploit
the other. The hold-up problem is exacer-
bated because complex contracts are by nature
incomplete: It is impossible to predict the
future, and inevitable changes in the business
environment often require partners to revisit
their contracts and make changes.

In a supply contract, for example, organi-
zations use a range of tactics to ensure their
counterpart doesn't take advantage of them after
the contract signing. These include contracting
with multiple suppliers, forcing suppliers to lock
in prices, using termination for convenience
clauses, or obligating suppliers to cover unantici-
pated tasks that arise after the initial contracting
phase—a scope sweep clause. Bonnie Keith, Kate
Vitasek, Karl Manrodt and Jeanne Kling, Strate-
gic Sourcing in the New Economy: Harnessing
the Potential of Sourcing Business Models in
Modern Procurement (Springer, Ist ed. 2016).
Some companies go so far as to install a “shadow
organization” to micromanage the supplier.

A scope sweep clause—used in outsourcing
agreements—supplement statements of work
by obligating a supplier to perform functions
that may not be described in the statement-of-
work description but are an inherent part of
the services provided.

For example, if a service provider takes
over a company’s in-house work, the scope
sweep clause assumes if the work was being
done in-house before outsourcing, the scope
would appear in the contract even if the state-
ment of work was silent on the task.

“Contractual shading”—a term that was
introduced by Oliver Hart—occurs when a

The Problem, the Cause, and the Solution

The Problem

The Cause

The Solution

Traditional purchasing contracts
don’t work in complex strategic rela-
tionships where the parties are high-
ly dependent on each other, future
events are unpredictable, and flex-
ibility and trust are required. Instead
of promoting the partnership-like
relationships needed to cope with
uncertainty, conventional contracts
undermine them.

Companies have traditionally
used contracts as protec-
tion against the possibility
that one party will abuse its
power to extract benefits at
the expense of the other. This
adversarial mindset creates a
downward spiral of negative
tit-for-tat behaviors.

A formal relational
contract lays a founda-
tion of trust, specifies
mutual goals, and es-
tablishes governance
structures to keep the
parties’ expectations
and interests aligned
over time.

party isn't getting the outcome it expected from
a deal and feels the other party is to blame
or has not acted reasonably to mitigate the
losses. The aggrieved party often cuts back on
performance in subtle ways, sometimes even
unconsciously, to compensate.

To help understand how contractual
shading happens, imagine that a supplier of
engineering services submits a proposal in a
competitive bidding process and wins the con-
tract. If demand is lower during the contract
term than the buyer stated in the request for
proposal or the scope expands in an unantici-
pated area, the supplier’s profit will suffer.

If the buyer refuses to adjust the supplier’s
fee or the Statement of Work (they have a scope
sweep clause), the supplier may try to recoup
losses by replacing the expensive A team on
the project with its less costly C team. This
may lead to lower quality performance, which
will tempt the buyer to retaliate by evoking a
penalty clause. When left unchecked, shading
leads to negative tit-for-tat behavior that can
become a death spiral and lead to disputes.

A formal relational contract seeks to pre-
vent a death spiral by committing the parties
to a flexible contractual framework based on
social norms and jointly defined objectives
with a vow to prioritize the relationship health
before the details of the commercial transac-
tion. This is done by embedding relational con-
structs into the actual contract (versus having
them reside outside of the contract).

Relational Contracting
in Action

As part of my University of Tennessee work,

we developed a simple five-step relational con-
tracting process that, when applied, creates a
formal relational contract.

The five steps were originally proposed in
UT coursework. They were later explained in
the book, Jeanette Nyden, Kate Vitasek and
David Frydlinger, Getting to We: Negotiating
Agreements for Highly Collaborative Relation-
ships (Springer 2013), and further “codified”
in “Contracting in the New Economy; cited
above.

STEP 1: LAY THE FOUNDATION. This step
focuses on negotiating the foundation of the
relationship before proceeding to the details
of the actual deal. This includes having discus-
sions about trust, transparency, and cultural fit
between the trading partners.

For example, one effective approach is
to openly discuss transparency and agreeing
on the types of information that should be
transparent between the parties. A second
example is addressing potential cultural fit
issues. Consciously laying a strong foundation
of trust, transparency, and cultural fit helps
establish a “partnership mentality” that can
prevent an adversarial mindset from eroding
the relationship.

STEP 2: CO-CREATE A SHARED VISION AND
OBJECTIVES. Step 2 starts with contracting par-
ties expressing what they want to achieve from
their contractual relationship. It is important
that all parties (not just the one with the upper
hand) explain their targeted outcomes and
goals. Step 2 concludes with the parties agree-
ing on a shared vision and specific goals for the
relationship.

STEP 3: ADOPT GUIDING PRINCIPLES: Once
parties have clearly defined what they are try-
ing to achieve, Step 3 is adopting the “Guiding


https://bit.ly/4gXklAx

Vol. 43 No. 4 April 2025

Alternatives | 57

Principles” to which the parties commit. Guid-
ing Principles are social norms that, when
adopted, can help preemptively steer away
from potential potholes.

UT research shows six Guiding Principles
that, when combined, can help parties create a
fair and balanced contract that helps prevent
opportunism. The six Guiding Principles—
reciprocity, autonomy, honesty, loyalty, equity,
and integrity—form a framework for resolving
potential misalignments when unforeseen cir-
cumstances occur.

STEP 4: ALIGN EXPECTATIONS AND INTER-
EsTS: In Step 4, the parties align expectations
and interests as contractual clauses and sched-
ules. Here, the parties negotiate the specific
deal points such as responsibilities, pricing,
metrics, etc.

Getting Step 4 right is where the rub-
ber hits the road. Why? Unfortunately, many
traditional transactional contracts—especially
those written on form agreements—use clauses
typically breaching one or more of the Guiding
Principles.

While the concept of the clauses them-
selves is not in breach of the Guiding Prin-
ciples, the exact wording often favors the
party with the most power. Take, for example,
the below termination-for-convenience clause
required by the state of Alabama:

The Owner may terminate this contract at
any time by giving at least ten (10) days’
notice in writing to the Contractor. If the
contract is terminated by the Owner ...,
the Contractor will be paid for the time
provided and expenses incurred up to the
termination date.

Sample Required Termination Clauses, Ala-
bama.gov (full clause available directly at
https://adeca.alabama.gov/wp-content/
uploads/Sample-Required-Termination-
Clauses.docx).

A termination for convenience clause such
as the one cited above creates an inherent
perverse incentive for suppliers not to invest
in a business relationship that one party can
terminate so cavalierly.

Let’s revisit the termination for conve-
nience clause through the lens of rela-
tional contracting. Relational contracting
experts suggest contracting parties replace
a termination-for-convenience clause with a

termination-for-justified-reason clause. The
parties can then specify under what justified
conditions to terminate the contract early.

In addition, relational contracting experts
suggest drafting exit provisions to align with
the Guiding Principles. For example:

e The parties would turn to the reciproc-
ity principle, creating bilateral termination
rights for both the buyer and the supplier.

« Using the loyalty principle, the parties
would agree on an appropriate off-ramp

Close Relations

The dispute prevention tech-
nique: Formal relational contracts.

The purpose: The deal isn’'t one
and done. A contract often dem-
onstrates a continuing relationship.
It should implement that under-
standing.

What'’s the difference? A changed
orientation to relational contract-
ing from a traditional transactional
contracting approach has been un-
derstood, studied and deployed
since the 1960s.

period, allowing ample time and support
for the parties to unwind their relation-
ships. This may or may not be symmetrical
based on the dependency and ease of un-
winding the relationship.

o The parties would rely on the equity prin-
ciple when determining how to compen-
sate the supplier for any asset-specific in-
vestments they may have made on behalf
of the buying company that may not be
fully amortized.

Using the Guiding Principles forces the
parties to adopt a fresh view on common con-
tractual clauses, shifting from using market
or state power to working together to develop
more fair and balanced contract clauses that
are more fit for purpose. A key benefit is both
parties align on more realistic expectations
and are likely to work more collaboratively and
reduce shading after the contract’s signing.

There is seldom one “right” answer or
solution with clauses. For example, a one-sided
termination-for-convenience clause might be
appropriate for a contract where there is little
dependency and investment by the supplier.
But in another contract where the supplier has
made significant investments, it could easily be
incompatible with the equity Guiding Principle
because the supplier may not be able to fairly
recoup its investments.

STEP 5: STAY ALIGNED: In Step 5, the con-
tracting parties define the governance mecha-
nisms they will use to stay aligned after signing
the contract. This can involve regular check-
ins, follow-ups, and feedback to track progress
toward the parties’ shared vision and goals.

A key point in a relational contracting
process is for the parties to define their gover-
nance, and commitments to good governance
practices, before signing the contract. These
governance mechanisms are formally embed-
ded into the parties’ contract (typically in the
form of a governance schedule) and become
a contractual commitment. For example, in a
strategic outsourcing agreement, the parties
may agree to “Monthly Operations and Per-
formance Reviews” and “Quarterly Business
Reviews” that are more strategic.

When to Use?

It is important to understand that relational
contracts are not for every business relation-
ship.

First, going through a relational contract-
ing process takes time and effort. A typical
organization has hundreds, if not thousands, of
contracts. Investing in the process will not be
worthwhile for smaller and low-risk contracts.

So, when should you invest the time?

The choice to use a relational contracting
process should be based on the deal’s char-
acteristics and the parties’ relationship. At a
high level, the two most important features
to focus on are the dependency between the
parties and the risks involved in the deal and
relationship.

The overall logic is simple: the higher
the dependency and risk, the more crucial it
is to apply a relational contract designed to
continuously align the parties’ interests and
expectations. Relational contracting is a good
fit for complicated outsourcing and purchasing

(continued on next page)
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arrangements, strategic alliances, joint ven-
tures, franchises, public-private partnerships,
major construction projects, and collective
bargaining agreements. See, above, “A New
Approach to Contracts”

A Case Study

Vancouver Island Health Authority (Island
Health) and South Island Hospitalists Inc.
(SIHI) had reached the ultimate contract
standstill. See Kate Vitasek and William
DiBenedetto, The Island Health—Hospitalist
Journey to Vested: A New Day, A New Way,
University of Tennessee (2018).

Between 2000 and 2014, Island Health and
SIHI had gone through contentious contract
negotiations four times. Despite attempts at
negotiation, the contract expired in July 2014;
even after the sides reached an interim agree-
ment, a long-term agreement seemed out of
reach, and the parties engaged a deal facilitator
to help them work through the relationship
issues, causing a negotiation standstill.

As part of the discussions, the deal facilita-
tor introduced using a relational contract. As
part of the process, the parties developed a

Statement of Intent (shared vision and Guiding

Principles). The first two pages of the contract
formally embedded the Statement of Intent
into the contract. The contract reads:

The Parties enter into this Agreement
with the following Statement of Intent as
our mutual-relationship philosophy and
the principles under which we commit
to operate. The Parties endeavor to abide
by the Statement of Intent in all deal-
ings during the term of this agreement
in pursuit of our common shared vision.
Together, we are a team that celebrates
and advances excellence in care for all
through shared responsibility, collabora-
tive innovation, mutual understanding,
and the courage to act in a safe and sup-
portive environment.

We will achieve this by building a rela-
tionship grounded in trust and respect,
anchored in the following Guiding Prin-
ciples and behaviors.

Our Guiding Principles are social norms
that will guide us in our actions and deci-
sion-making, especially during times of
adversity.

« Reciprocity: We conduct ourselves in
the spirit of achieving mutual benefit and
understanding. We recognize that this

requires ongoing give and take. We each
bring unique strengths and resources that
enable us to overcome our challenges and
celebrate our successes.

« Autonomy: We give each other the free-
dom to manage and make decisions within
the framework of our unique skills, train-
ing, and professional responsibilities. We
individually commit to make decisions and
take actions that respect and strengthen
the collective interest to achieve our shared
vision.

« Honesty: We will all model truthfulness
and authenticity even when that makes us
vulnerable or uncomfortable. This includes
honesty about facts, unknowns, feelings,
intentions, perceptions, and preferred out-
comes.

o Loyalty: We are committed to our rela-
tionship. We will value each other’s inter-
ests as we value our own. Standing together
through adversity, we will achieve our
shared vision.

o Equity: We are committed to fairness,
which does not always mean equality. We
will make decisions based on a balanced
assessment of needs, risks, and available
resources.
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Figure 1. The Island Health/Hospitalist Relationship Description
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Figure 2. The Island Health/Hospitalist Relationship Description
2016-2018—Word Cloud AfterVested (October 2018)
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« Integrity: To achieve extraordinary results,
our actions will be intentionally consistent
with our words and agreements. Decisions
will not be made arbitrarily but will align
with our shared vision and principles. Our
collective words and actions will be for the
greater good of the relationship and the
provision of patient-centered care.

The parties then worked through Step 4—
aligning interests with the scope, metrics, and
pricing model. SIHI lead negotiator Dr. Jean
Maskey points to the Statement of Intent as a
key success factor in helping the parties shift to
relational contracting and putting the concept
into the contract clauses: “During the con-
tracting workshops, we often referred to our
Statement of Intent, especially during difficult
conversations where people might fall back
into their old ‘us versus them’ mindset.” Id.

Finally, the parties worked through Step 5
and developed a governance structure—some-
thing that was not present either formally or
informally in the previous agreements.

For example, the parties established a “best
value team” co-chaired by an Island Health
administrator and a hospitalist that meets once
a month. The team works through the budget
and data to determine how to best handle exter-
nal developments that pose financial challenges.
For example, how would the parties address

changing requirements when the Canadian gov-
ernment passed the law to allow Medical Assis-
tance in Dying (MAID)? The parties adopted
governance structure and protocols into their
contract as part of a schedule.

As SIHT’s Dr. Ken Smith reflects, “The con-
tract really did mark a profound fundamental
change that has persisted in our relationship
with the administration and our group. We
now work together on our goals. We are actu-
ally helping each other get past the hurdles as
opposed to putting up barriers. The change is
quite profound.”

Janet Grove, Island Health’s outside counsel,
explained how the relational contract differs
from a traditional contract: “The contract sets
the shared vision and the Guiding Principles
upfront. As such, you see more decisions referred
to that are trusted to the governance framework
than in a normal contract. There is a recognition
that things will evolve and how you manage the
evolution is entrusted to a framework”

The before and after descriptions of the rela-
tionship are nothing short of transformational—
with a shift to 86.2% positive words from 84.5%
negative words in less than two years (see Figures
1 and 2 at the bottom of the previous page).

The Covid-19 pandemic put the parties
relational contract to the test. Would their flex-
ible contract framework allow them to navigate
prolonged and persistent stress and pressure?

Kim Kerrone—Island Heath’s Vice Presi-
dent, Chief Financial Officer, Legal Services
& Risk—reflected on the pandemic’s chal-
lenge: “[W]e were suddenly faced with a 60%
reduction in the overall patient census on
the one hand—yet on the other hand, physi-
cians needed to manage higher-risk Covid-19
patients. The impact on budget and workload
was drastic: physicians treated far fewer yet
higher-risk patients. Questions such as who
would get to work what hours and who would
have to work in the new high-risk Covid-19
ward were front and center”

Jean Maskey explained how the parties’ for-
mal relational contract helped them be ready to
address the changes fairly and flexibly: “Our
Vested (formal relational contract) agreement
uses Guiding Principles such as autonomy and
equity. Using these Guiding Principles as the
backdrop for decisions, we found an effective
way to rethink schedule allocations to reduce
hospitalist hours while keeping all physicians
employed. Part of the process also “banked”
hours, which can be used for future surges.
Without our Vested contract, this would have
been arduous under the old contract”

The relationship is still going strong, and
the parties continue to use their governance
structure and Statement of Intent to keep the
parties in continual alignment, which has let
them prevent disputes. wd
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case, the creation of the Financial Ombudsman
Service, an idea copied with varying degrees of
accuracy and success around the world.

Jarkesy and the ECHR:
The Same but Different

The surprise engendered by this decision in the
U.S. fell a little flat in European circles.

There has long been concern that regulators
should not be able to be both prosecutors and
judges of firms they regulate. The big difference
between Europe and the U.S. lies not in the
Supreme Court’s approach but in the insistence
generated by the U.S. Constitution on a jury
trial. The expense and necessary time-delay

involved lies really at the heart of United States
concerns, alongside a necessary worry about
juries understanding the issues involved.

Neither the European Convention on
Human Rights (often abbreviated to ECHR)
nor any European Constitution of which the
author has knowledge has a right to jury trial
enshrined in it. Juries in European civil cases
are largely confined to U.K. libel cases and even
then appear extremely rarely.

A European approach reaches the same
place as the U.S. Supreme Court but at the
same time does so with a different result,
namely the need for a public hearing rather
than a jury trial in a regulatory penalty case.

ECHR Article 6(1), which backs the U.S.
Supreme Court’s general approach, says:

In the determination of his civil rights and
obligations ..., everyone is entitled to a
fair and public hearing within a reasonable

time by an independent and impartial tri-
bunal established by law. Judgment shall be
pronounced publicly. ...

So, if the Jarkesy case had happened in an
ECHR country with no right to jury trial, the
court would have reached the same conclusion
but ordered instead a trial in front of state-
appointed judges. (Parties to a conventional
arbitration agreement essentially waive their
Article 6 rights in doing so, unless, like sports
people, they have no choice but to agree to
arbitration in order to earn a living. Mutu and
Pechstein v. Switzerland [2018] ECHR 778 (Oct.
2, 2018) (available at https://bit.ly/3CUsjMS.))

The U.K.’s Former Structure

A UK answer to the Jarkesy question This
problem arose in Britain in 2000, when the
(continued on next page)
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United Kingdom dispensed with its previ-
ous strange regulatory structure of a Treasury
agency (the Securities and Investment Board
(SIB)) supervising and approving self-regulat-
ing organizations (SROs).

Before these changes came into force with
the Financial Services and Markets Act 2000
(FSMA) at midnight on Oct. 31, 2001, a firm
conducting investment business had to be reg-
istered with either an SRO or SIB.

It could be argued that the firm had a
choice as to the selection of the regulator who
could discipline it. Nobody ever challenged
an SRO fine in court and SIB bizarrely had no
power to fine anybody. It could only remove
the party’s authorization.

It would have been an interesting question
as to whether an SRO being a private body with
a public function would have counted as provid-
ing a form of mandatory dispute resolution such
as to engage ECHR Article 6’s fair and public
hearing right. The argument against this would
have been the firm’s option of being regulated by
SIB and not being exposed to fines at all.

Under the FSMA 2000, the SROs disap-
peared, and SIB essentially became the Finan-
cial Services Authority, the sole regulator for
the financial services industry, or at least those
parts within the FSMA. In the run-up to the
legislation going through Parliament—it was
based on a 1997 proposal made in the first
week of the Blair government—much concern
was expressed at the need to change the disci-
plinary processes to avoid breaking Article 6 of
the European Convention on Human Rights.

A solution emerged in FSMA Part IX:
the creation of what the legislation called the
Financial Services and Markets Tribunal, a
national court to judge appeals by way of re-
hearing against the Financial Services Author-
ity’s decisions.

Since 2013, the Authority has been split
into the Financial Conduct Authority and
Prudential Regulation Authorities (FCA and
PRA). The Bank of England owns the PRA
and regulates some other aspects of financial
services in its own right. The Financial Ser-
vices and Markets Tribunal has merged into
the Upper Tribunal (Tax and Chancery) whose
other major activity involves dealing with

appeals on taxation matters. Neither change
affects the equivalent of the Jarkesy issue.

The FCA is the securities fraud regulator
and the Upper Tribunal hears challenges to its
decisions both to penalize or censure firms or
individuals—disciplinary references—and those
about refusals to authorize, the removal or sus-
pension of authorization, and the imposition of
requirements on firms’ permissions (that is, their
FCA license)— non-disciplinary references.

The FCA has continued the FSA’s enforce-
ment approach of having a Regulatory Deci-
sions Committee (RDC). This in turn followed
the approach of the pre-2001 SROs.

The Policing
State

The tension: Efficient industry
proceedings conducted by the
government crashes into the need
for the protection of a public court
hearing. Your administrative law
learning, back to square one.

The trigger: Our international col-
umnist analyzes how the U.K. and
Europe have addressed adminis-
trative law questions now facing
the U.S. Securities and Exchange
Commission, and the U.S. justice
system, in the wake of SCOTUS’s
Jarkesy decision last year.

The future: As always, TBD, but
securities disputes need a famil-
iar, fast forum. Jarkesy'’s jury trial
demand calls for better contract
drafting to encourage better
ADR processes.

This all may resemble Jarkesy’s adminis-
trative law judge. The FCA employs its RDC
members. The RDC will refuse to allow the
issuing of a Warning Notice, which typically
commences enforcement proceedings and
judges disputes as to whether to fine or cen-
sure individuals and firms. It also handles chal-
lenges to the regulator’s decisions to remove
authorization and other similar things.

Often, the firm or individual will negotiate
a settlement with the FCA or accept the RDC’s

view. The RDC, however, is not a court and it
certainly does not operate in a way that complies
with EHCR Article 6. That is the Upper Tribunal.

This all sounds quite simple. There have been
some problems. Many stem from the function of
the Upper Tribunal. It both resolves disputes and
acts as a surrogate regulator, protecting the pub-
lic. This appears from FSMA 2000 section 133(4),
which allows the Tribunal to

consider any evidence relating to the
subject-matter of the reference or appeal,
whether or not it was available to the
decision-maker at the material time.

This is, then, not an appeal or setting-aside
process but a re-hearing of the matter, using
material that may not have existed at the time
of the original regulatory decision. In Financial
Conduct Authority v. Hobbs [2013] EWCA Civ.
918 (available at https://bit.ly/415n9Wr), the
Tribunal dismissed the regulator’s primary case
that Hobbs should be fined for market abuse.
It did not consider whether his admitted lies
to the Tribunal rendered it appropriate to ban
him from his trading activity or the industry
generally. The Court of Appeal ruled that was
wrong and sent the case back to the Tribunal
for a decision on the point.

The issue of what the Tribunal can decide
continues to cause problems. The official com-
mencement of enforcement action comes with
a Warning Notice actually issued by the RDC.
It may reject the views of the regulator about
what should be presented, and often does.

At the end of the FCA process, the same
committee decides on whether to uphold the
regulator’s claims and the correct solution
if any to impose. To what extent does the
case presented to the Upper Tribunal have to
resemble the original Warning Notice or the
regulator’s decision? The problem stems from
the clumsy drafting of sections 67(5B) and
208(4) of the Financial Services and Markets
Act covering actions against individuals and
firms respectively. The latter reads:

If a regulator decides to—...

(b) impose a penalty on an authorised per-
son under section 206(1), or

(c) suspend a permission of an authorised
person, or impose a restriction in relation
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to the carrying on of a regulated activity by
an authorised person, under section 206A,

the ... person may refer the matter to the
Tribunal.

The person or individual fined or suspended
can refer not the decision but the “matter” to
the Tribunal. Equivalent rules exist for disci-
plinary action taken against individuals.

From the start, the Tribunal has been
troubled by the question of what the “matter” is
that is being referred. It is clearly not the regu-
lator’s decision. In particular, can the regulator
rephrase its case after the Warning Notice or
the RDC’s decision?

The latter may reveal something else about
which the regulator ought to be taking action.
Bear in mind that any evidence can be supplied
to the Tribunal, even material that did not exist
at the time of the disciplinary process. The
regulator could also prefer to argue that what
it originally suggested was dishonesty or a lack
of integrity actually amounts to a failure to use
due skill, care and diligence.

The problem here is that the Tribunal per-
forms both a public regulatory function and
a conventional dispute resolution function.
Anyway, the Court of Appeal recently tried to
define the “matter” referred in Fin. Conduct
Auth. v. BlueCrest Capital Mgt. (UK) LLP
[2024] EWCA Civ. 1125 (available at https://
bit.ly/3CXjj9H):

“The matter” encompasses anything which
arises from the same factual situation
which gave rise to the regulatory action
in the statutory notice referred to the Tri-
bunal or is otherwise connected with the
circumstances, the evidence and/or the
allegations, whether factual or legal, which
were before the FCA’s decision-maker. ...

[TThere must be some sufficient relation-
ship between the matter referred and the
decision which triggers the right to refer.
... [TThe decision is a stage in the regu-
latory process, and the Tribunal refer-
ence a further stage in that process. ...
[S]lomething is sufficiently related to the
decision which triggers the reference to
amount to or be included in “the matter”
if it has a real and significant connection
with the subject matter of the process, in

the sense of its procedural or substantive
content, which has culminated in the deci-
sion. ... Such connection must be real and
significant, not fanciful or tenuous. But if
so, that is sufficient.

It need not be something upon which
the FCA has specifically relied during the
process. ...
FCA seeks to rely on something new in

What is required when the

the Tribunal is an examination of what is
new, and of the procedural or substantive
content of the process culminating in the
decision or supervisory notice, and the
establishment of a real and significant con-
nection between them. If what is new has
this connection it is within the Tribunal’s
jurisdiction. It is a separate ... matter for
the exercise of the Tribunal’s case manage-
ment powers as to whether it would be just
and fair. ...

I do not agree ... that the FCA always
bears a heavy burden if it wishes to rely on
something which was not in the warning
notice. ...

[R]elabelling the conduct which was
already alleged as a breach of different
regulatory rules ... falls within the matter
referred. ...

[Amendments] arise out of the same facts
and matters as were contained in the [deci-
sion notice] and the [warning notice].
They do not change the action which
the FCA asks the Upper Tribunal to con-
firm by dismissing the references. They
can readily and without any prejudice be
addressed by [BlueCrest Capital Manage-
ment] in the course of the reference. ...

There is nothing inherently improper
about the FCA raising something to meet
an argument advanced during the course
of the reference.

So by referring a decision to the Tribunal, a
firm or individual risks significantly widening
the case. Either side can appeal to the Court of
Appeal and from that with permission to the
Supreme Court but only on a question of law.
A 2013 change to the Financial Services and
Markets Act reduced the scope of review of the

Tribunal of non-disciplinary references. These
concern questions of whether firms should be
authorized or de-authorized and any require-
ments that the Financial Conduct Authority
wishes to impose on the firm’s license (called
a “permission”), rather than sanctions such as
penalties and public censures.

Here, the Tribunal can correct any conclu-
sions of fact or law by the regulator and remit
the case back to the Authority for its decision
on that basis, rather than make the decision
itself. This is relevant in Bluecrest because the
FCA had sought to impose on the firm an
obligation to carry out a pro-active business
review. Although the 2013 change is contro-
versial, it emphasizes the need for regulators to
make the ultimate decisions on the basis of Tri-
bunal input, rather than the other way around.

The Tribunal normally consists of a judge
and two financial services specialists sitting on
an ad hoc basis. Recently, this has proved to
be an interesting way of integrating technical
experts into the legal system and largely does
away with the need for expert evidence. In a
world without the Seventh Amendment, this
provides a more skilled tribunal.

The Different
U.K./EU Approach

Paradoxically, all but one of the Supreme Court
majority in Jarkesy have been strong supporters
of mandatory private arbitration of securities
disputes rather than allowing consumers to
bring their claims to court.

Complaints about the accessibility and
neutrality of mandatory arbitration in U.S.
securities cases have been aired since the late
1980s decision in Rodriguez de Quijas. Never-
theless, Congress has never decided to ban or
limit it. The wording of the Federal Arbitration
Act and the caselaw on it makes it reasonably
clear that legislation is the only way to restrict
or eliminate the mandatory imposition of con-
sumer arbitration.

In this area, the EU and the U.K. take
almost exactly the opposite approach to
the US.

The U.S. discussion often proceeds in a
binary way: enforce mandatory arbitration
clauses or allow access to court. The UK.
approach, copied with variable success around

(continued on next page)
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the world, includes a third way (and possibly
a fourth and fifth way too): the creation of an
institutional decision-making body to which
consumer and small business complaints can
be referred for binding adjudication.

Unenforceability Presumed

A 1993 EU directive and the U.K’s Consumer
Rights Act presume unfairness and unenforce-
ability against consumers of arbitration clauses.

To begin with the binary question, the EU
in its Council Directive 93/13/EEC of 5 April
1993 (available at https://bit.ly/4hZZ9uK) on
unfair terms in consumer contracts addressed
the issue of consumer arbitration reasonably
directly.

Article 3(1) begins by explaining that a
“contractual term which has not been indi-
vidually negotiated shall be regarded as unfair
if, contrary to the requirement of good faith, it
causes a significant imbalance in the parties’
rights and obligations arising under the con-
tract, to the detriment of the consumer.”

Sub-paragraph (3) goes on to say that
the “Annex shall contain an indicative and
non-exhaustive list of the terms which may
be regarded as unfair” Article 6(1) says “that
unfair terms used in a contract concluded with
a consumer by a ... supplier shall, ... not be
binding on the consumer.” Article 6(2) requires
member states to ensure that a choice of law
cannot deprive consumers of these rights.

The Annex paragraph 1(q) lists as a type of
term presumed to be unfair, one that is

excluding or hindering the consumer’s
right to take legal action or exercise any
other legal remedy, particularly by requir-
ing the consumer to take disputes exclu-
sively to arbitration not covered by legal
provisions. ...

By 1993, the United Kingdom already
had the now-repealed Consumer Arbitration
Agreements Act 1988. Section 1 prevented the
enforcement by the business of a pre-dispute
agreement involving a consumer. That was
unless either the court referring the case to
arbitration concluded that such a course was

not detrimental to the customer (section 4), or
the agreement was “international” (section 3).

The English courts declared section 3 to
contravene EU law because it discriminated
against EU consumers. Paragraph 20 of Sched-
ule 2 of the Consumer Rights Act 2015 cur-
rently contains paragraph 1(q) of the Annex to
the 1993 Directive. Since 1993, firms have faced
an uphill battle at least in the English courts in
proving that a mandatory arbitration clause
is fair and, therefore, enforceable other than
at the request of the consumer. Nifty Gateway
v. Amir Soleymani, [2022] EWCA Civ. 1297
(available at https://bit.ly/3X0Mkbm) (involv-
ing the purchase of a non-fungible token).

The Third Way:
An Ombudsman Scheme

The Third Way involves building an Ombuds-
man scheme as the UK. did in 2001 with its
Financial Ombudsman Service (FOS).

The word Ombudsman is Swedish and the
“man” does not refer to anyone’s sex in that
language but just means “person” For most of
its history, the Chief Ombudsman has been a
womar.

This covers complaints relating to both
matters regulated under the Financial Services
and Markets Act (which grow almost every
year) and various subjects previously covered
by similar schemes with which FOS replaced.

Some countries have Ombudsman schemes
which they do not use properly for this pur-
pose. They either keep the maximum award
too low, exclude entrance to small businesses,
charge complainants for using the service, fail
to publish their decisions or an account of
them and generally deter complainants from
using them.

For all its many issues, FOS does not have
these faults. For an event after April 2019, the
maximum award is £430,000 plus any costs,
which are rarely awarded, plus interest. The
Ombudsman website (www.financial-ombuds-
man.org.uk) has guides to how the Service
decides cases and a regular Ombudsman News
with relevant case studies.

The huge advantage of FOS over an arbi-
tration tribunal is that it has an institutional
memory and knowledge bank. It learns about
problems through seeing cases and sometimes
becomes stricter as with experience it becomes

able to see through certain arguments.

The Financial Services and Markets Act
2000, sections 228-229, gives the Ombudsman
the power to reach fair and reasonable results.
The FCAs rules only require the Financial
Ombudsman Service to have regard to the
law, regulatory guidance and rules and “good”
industry practice. Its publications have essen-
tially developed over nearly a quarter of a
century a form of regulatory lex mercatoria.
Adam Samuel, Consumer Financial Services
Complaints and Compensation: A Guide for
the Financial Services Market (Second Edition
Thomson Reuters 2017) endeavored to docu-
ment it!

The courts can only review Ombudsman
decisions on public law grounds, namely pro-
cedural unfairness, lack of jurisdiction, total
unreasonableness, and the misapplication of
law when the Ombudsman chooses to apply it.
These challenges rarely succeed.

Customers are not bound by the FOS result
or even required to use it. They have to be care-
ful not to become time-barred in the courts
by awaiting the decision (there is provision
for individuals with substantial claims to start
court proceedings and then halt them to await
FOS’ result: DISP 3.3.4AR(4)).

Firms who wish to avoid the excitement
of litigation should insert in their responses to
litigation threats their own provision that, in
the event of a trial, they will tell the judge of
the availability of the Ombudsman scheme and
apply for a costs order to reflect the fact that
the customer could have used it without using
lawyers or paying court fees.

The Financial Ombudsman Service’s
awards bind the firms. That has given rise to
concerns of an almost Jarkesy type of situa-
tion regarding firms’ compliance with EHCR
Article 6. FOS at its peak was deciding more
than 500,000 cases annually, rendering the use
of open public hearings wholly impractical in
other than exceptional cases.

The modern FOS originated in some pri-
vate voluntary schemes which could always
avoid Article 6 by arguing that membership
was not compulsory. Again, in 2000, worries
emerged that the Convention would create
chaos.

So far, FOS has been very lucky. In Heather
Moor & Edgecomb Ltd. v. United Kingdom—
Application No. 1550/09, [2011] ECHR 1019
(available at https://bit.ly/40ZQrFT), the
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European Court of Human Rights ruled that of certain disputes quickly and with mini-

there was no requirement to hold a hearing if mum formality. It notes in this respect the
such an occasion was unlikely to cast any new very high number of disputes that FOS deals
light on what happened. It commented: with annually, which the Government put
at 150,000. The Court does not find such a
According to the Courts well-established legislative policy inappropriate.
case-law, an oral and public hearing consti-

The Administrative Court reached the
same result for similar reasons in Calland, R
(on the application of) v. Fin. Ombudsman Serv.
Ltd. [2013] EWHC 1327 (Admin. Ct.) (avail-

able at https://bit.ly/3QlwgNG).

tutes a fundamental principle enshrined in
Article 6 § 1. ... As the Court recognised in
that and other cases, however, the holding
of a hearing is not an absolute obligation.
There may be proceedings in which it is
not required, where the courts, or other
deciding authority, may fairly and reason- | The Fourth and Fifth Ways
ably decide the case on the basis of the par-
ties’ written submissions and other written | There are not just three ways of influencing the
materials. ... Considerations of efficiency | resolution of securities disputes in the United
and economy may also be relevant in cer- | Kingdom.
tain contexts. ... The present context is of The Financial Conduct Authority can also
protection for consumers in the domain of | require individual firms or whole sectors to
financial services and investment advice. | review past business and offer compensation

Parliament’s intention, clearly stated in the | or fix products for their customers. Bluecrest

legislation, was to provide for the resolution | above involved an example of first type.

It can also direct businesses to deal with
complaints in particular ways or just enforce
its own requirements that authorized entities
handle complaints fairly in line with what the
FOS is saying. Final Notice to Clydesdale Bank
PLC (Sept. 24, 2013) (available at https://bit.
ly/41huVOf).

The United States can have all these things. It
just needs Congressional will to address these
issues.

Without it, the Federal Arbitration Act
will continue to operate in the consumer space
where it basically does not belong. Regulators
will be stuck having to hold jury trials when
they wish to extract penalties. But they can
always encourage those they regulate to waive
this right on the basis that a jury might be
more likely than an administrative law judge
to come up with lurid findings of multiple
compliance breaches for each of which the fine
can reach $750,000!

Worldly Perspectives

Does Mediation in Austria Need a Jumpstart?

BY GIUSEPPE DE PALO & MARY B. TREVOR

tarting in the early 2000s, the Aus-
trian legislature developed legislation to
promote mediation use. Consequently,

Development in the past decade or so,
however, has been stagnant, leading to a pos-
sible need to reassess mediation matters

mediation has a stable foundation in Austria, | in Austria.
whether at the level of professional law or with
regard to consensus-promoting positioning as

The Foundations

a method in both procedural and substantive

law regulations. In the years leading up to 2000, official

Giuseppe De Palo is a mediator in JAMS Inc’s New York office,and the president of the Dialogue Through Conflict Foundation.
Mary B.Trevor is an emerita professor at Mitchell Hamline School of Law in St. Paul, Minn., and a scientific adviser to DTC.

This month’s column was prepared in collaboration with Sascha Ferz, a Professor of Alternative Dispute
Resolution at the Institute of Legal Foundations, Faculty of Law, in Graz (Austria) (see https://bit.ly/41gbC6E). With
his focus on expertise in administrative law, sociology of law, and mediation, he is interested in how parties can use
prelitigation procedures in a more efficient and targeted way. Thus, his preferred research interests are negotiation,
mediation, and conflict resolution in civil matters and public law.

Ferz is also head of the interdepartmental Centre for Social Competence at the University of Graz, at which students
are taught critical skills in this area, enabling them to deal with social challenges and areas of conflict in a constructive way.

The Rebooting Mediation project, a large-scale study directed by De Palo for DTC, aims to provide policymakers
with scientific, data-driven evidence to guide policy recommendations for achieving Access to Justice goal (16) of the
United Nation’s Sustainable Development Goals (see https://sdgs.un.org/goals/goall6). In Worldly Perspectives, the
authors are presenting a summary of a forthcoming country report that has resulted from the Rebooting Mediation
project study of individual nations’ ADR efforts.

recognition of mediation in Austria was largely
statute-based.
In the criminal area, for example,
the 1988 Juvenile Courts Act autho-
rized a conflict regulator to assist
in mediation-styled conflict man-
agement between the accused and
the victim. Bundesgesetz vom 20.
Oktober 1988 iiber die Rechtspflege bei
Straftaten Jugendlicher und junger Erwach-
sener (Jugendgerichtsgesetz 1988 - JGGQG),
BGBI 599/1988 idF BGBI I 34/2024; sieche auch
AB 929 Blg XXV. GP.

By 1999, the Code of Criminal Proce-
dure was amended to include the procedure
for adults as well. Strafprozessordnung 1975
(StPO), BGBI 631/1975 idF BGBI I 96/2024;
siche auch AB 1403 Blg XXV. GP. As another
example, in the family law area, mediation was

(continued on next page)
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introduced for divorce matters in the Marriage
Registry Act 1999.

But the Civil Law Mediation Act
(CLMA) in 2003 was the major step in
broadening mediation’s reach in Austria,
providing for the use of mediation in civil
law disputes. Bundesgesetz iiber Media-
tion in Zivilrechtssachen (Zivilrechts-
Mediations-Gesetz - ZivMediatG), BGBI I
29/2003; siehe auch AB 47 Blg XXII. GP;
siehe auch Wanderer, Recht und Mediation
in Wanderer (Hrsg), Mediation. Konflik-
tlosung in Familien, bei Erbschaften, in
Nachbarschaft und Schule, im Datenschutz,
in der Wirtschaft, im offentlichen Bereich
sowie im Strafrecht (Tatausgleich)2 (2023)
10 ff.

The CLMA provided for the registration,
qualifications, and training of mediators, as
well as various obligations of mediators and
the legal consequences of engaging in media-
tion. The Code of Civil Procedure and the
Code of Criminal Procedure were concur-
rently amended to support CLMA provisions
as needed.

The CLMA has important limits: It only
covers mediation for the types of conflicts
within the province of the regular civil courts.
Furthermore, it does not restrict the ability to
mediate to the mediators registered through
its provisions, leaving the field open to non-
registered mediators as well.

In 2011, the legislature enacted the
EU-Mediation Act (see Bundesgesetz tber
bestimmte Aspekte der grenziiberschreiten-
den Mediation in Zivil- und Handelssachen
in der Europdischen Union (EU-Mediations-
Gesetz — EU-MediatG), BGBI 1 21/2011;
sieche auch AB 1125 Blg XXIV. GP), designed
to implement and slightly adapt, in some
instances, the provisions of the EU Mediation
Directive 2008/52/EC on certain aspects of
mediation in civil and commercial matters in
Austria (available at https://eur-lex.europa.
eu/eli/dir/2008/52/0j/eng).

The EU-Mediation Act did not amend or
replace the CLMA, but instead was intended
to complement the CLMA by applying the
Directive’s principles of mediation to cross-
border disputes in civil and commercial

matters. The Explanatory Report for the Act
noted that it was to be implemented “only to
the absolutely necessary extent to maintain
the high Austrian standard” ErlautRV 1055
Blg XXIV GP 3.

Other specialized laws, in a few instances,
include mandatory mediation aspects. The
Genetic Engineering Law (see Bundesge-
setz, mit dem Arbeiten mit gentechnisch
verdnderten Organismen, das Freisetzen und
Inverkehrbringen von gentechnisch verdn-
derten Organismen und die Anwendung von
Genanalyse und Gentherapie am Menschen
geregelt werden (Gentechnikgesetz - GTG),

Time to
Recalibrate

This month’s Worldly Perspec-
tives jurisdiction: Austria.

The ADR status: A solid base, but
disappointing use.

The prospects: Further regulation
to encourage mediation could be
a path.

BGBI 510/1994 idF BGBI I 8/2022) and the
Neighborhood Law (available at Bundesge-
setz, mit dem das allgemeine biirgerliche
Gesetzbuch und das Konsumentenschutzge-
setz geidndert werden (Zivilrechts-Ande-
rungsgesetz 2004 - ZivRAG 2004), BGBI
91/2003) include mandates to attempt to
reach agreements either before a conciliation
board or in mediation.

The
mediation for the termination of an appren-

Apprenticeship Law mandates

tice relationship. Vgl ua Winkler, Eine neue
Moglichkeit der vorzeitigen Auflésung von
Lehrverhiltnissen, ZAS 2008, 244ff; praktische
Hinweise etwa unter https://bit.ly/4bfbhG5
[10/2024].

In other specialized laws, mediation
plays a significant role, as with the Disabil-
ity Equality Package, which provides for
mediation as an optional but state-supported
means of conflict resolution. Bundesgesetz
uber die Gleichstellung von Menschen mit
Behinderungen (Bundes-Behindertengleich-
stellungsgesetz - BGStG), BGBI 82/2005 idF

BGBI 1 32/2018; Ferz/Adler, Mediation im
Bundes-Behindertengleichstellungsgesetz und
im Behinderteneinstellungsgesetz, in Pretten-
thaler-Ziegerhofer (Hrsg), Menschen mit
Behinderung. Leben wie andere auch? (2006)
329ff; siehe auch https://bitly/3Xm8YeB
[10/2024].

As of early 2013, under section 107 of
the Act on Non-Contentious Proceedings, in
proceedings to determine the best interests
of a child in custody or personal contact mat-
ters, judges are authorized to order participa-
tion in an initial meeting about mediation.
Bundesgesetz iiber das gerichtliche Verfahren
in Rechtsangelegenheiten aufler Streitsachen
(Auferstreitgesetz — Auf3StrG), BGBI 111/2003
idF BGBI I 91/2024; siehe auch AB 2087 Blg
XXIV. GP. But since that legislation, the leg-
islature has enacted no further initiatives on
mediation.

Mediators, Registered
And Unregistered

Mediators in Austria may be registered under
the CLMA, as discussed below. But other,
non-registered mediators are active in Austria
as well.

Non-registered mediators may be subject
to the standards of particular trades governed
by the Trade Act that allow mediation without
CLMA registration or that can be read to allow
such mediation. For example, activities listed
for the profession of Life and Social Counsel-
ing include mediation, and mediation is an
activity for which training may be available in
this area.

While the Trade Act standards for the
profession of Management Consultancy
(which includes business organization) in this
regard are less explicit regarding mediation,
the process is allowed as long as it involves
consultancy for a company rather than an
individual.

Notaries, lawyers, accountants, and tax
advisers are subject to different regulations
but also are not required to be registered
under the CLMA. In general, they may act
as mediators if they do so in compliance
with the standards of their respective profes-
sions. Notaries and lawyers are required to
acquire training in mediation in order to act
as mediators.
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Key CLMA Provisions

The CLMA establishes the legal framework
for civil mediations in Austria and includes
various measures designed to set a high-quality
standard, including an Advisory Council to
oversee CLMA-governed matters. The Federal
Minister of Justice maintains the list of CLMA-
registered mediators.

The Mediators’ List: To be listed as a media-
tor under the CLMA, the applicant must be
professionally qualified, be at least 28 years old
(ensuring a certain level of life experience),
be trustworthy, and have taken out profes-
sional liability insurance that complies with the
CLMA's requirements. Initial registration is for
five years, with subsequent renewals available
for 10-year periods.

Qualifying training must be completed at
institutions registered under the CLMA and
must cover both theoretical (200-300 training
units) and practical (100-200 training units)
parts, although specifics may vary according
to expertise. Further training is required every
five years.

As noted below, in some instances the rules
concerning mediation may differ for registered
and non-registered mediators. For example, in
the case of a “mixed” cross-border mediation
involving both a CLMA-registered mediator
and a non-registered EU mediator, the CLMA
standards apply concerning the effect of a stat-
ute of limitation.

Confidentiality: CLMA mediators must
maintain confidentiality concerning facts
entrusted to them during a mediation. Any
documents prepared or given to them during
the proceedings must also be kept confidential.

Assistants and trainees involved in media-
tion also must abide by the confidentiality
requirements. Violation of the requirements
can result not only in removal from the list of
mediators, but also is punishable criminally
under the CLMA unless the information rev-
elation can be justified by a public or legitimate
personal interest.

Mediators not registered under the CLMA
may also be subject to confidentiality require-
ments. Those acting according to a professional
law are governed by that law. Parties engaging
in cross-border mediations are governed by the
EU-Mediation Act confidentiality restrictions
unless they are CLMA registered, in which case
they are governed by CLMA confidentiality

provisions. Notably, only CLMA-registered
mediators have the right to refuse to give evi-
dence in criminal proceedings.

Enforceability of Mediation Settlements:
Under Austrian Code of Civil Procedure
section 433a, if the parties have achieved a
written settlement through mediation of a
civil matter, the parties may obtain a court
settlement from a district court. Gesetz vom
27. Mai 1896, tber das Executions- und
Sicherungsverfahren (Exekutionsordnung -
EO), RGBI 79/1896 idF BGBI I 136/2023.
Section 433a does not distinguish between
mediations conducted by registered and non-
registered mediators, or national and cross-
border mediations.

Non-civil matters are not covered by sec-
tion 433a. Nor will courts enforce an agree-
ment that violates Austrian law or legal values
or that would be otherwise unenforceable.

Notarization of a mediation agreement
may also be possible pursuant to section 54 of
the Notarial Code. Wagner/Knechtel, Notari-
atsordnung6 § 54 NO Rz 1. In such a case, the
obligor under the agreement must have agreed
to immediate enforcement of the notarial deed
that results.

Statute of Limitations: For CLMA-regis-
tered mediators, the court in question will
suspend the running of the statute of limita-
tions during the mediation. The running will
resume, as applicable, once the mediation has
ended.

With the exception of family law matters,
if the parties’ dispute involves claims that will
not be addressed in the mediation, the parties
must sign a written agreement to the effect that
the suspension applies to the non-mediated
claims as well. In cross-border conflicts that
do not involve CLMA-registered mediators,
the applicable EU-Mediation Act provision is
similar but a bit more nuanced.

Mediation Duration and Fees: The CLMA
does not prescribe a duration or timeframe for
the mediation process, although if the dispute
involves any parallel proceedings, they may
affect the speed of the process. Nor does the
CLMA prescribe mediator fees.

Means of Recourse

Under the Code of Civil Procedure and the Act
on Non-Contentious Proceedings, civil judges
are authorized to refer matters for consensual

The Return

The Worldly Perspectives column by
Giuseppe De Palo and Mary Trevor
returned to Alternatives last month with a
focus on England and Wales. The column’s
mission is the same as the original version,
which appeared in these pages from Octo-
ber 2009 through January 2013: to advance
understanding of how conflict resolution
is practiced in countries around the globe.
(The original columns are available on
Lexis and Westlaw.) The authors, whose
credits appear at the top of this article on
page 63, seek to advance the mission of
the nonprofit Dialogue Through Conflict
Foundation, which seeks broader global
use of ADR techniques to address conflict,
under United Nations Sustainable Goal 16
on peace, justice, and strong institutions.
The column previously focused on Europe
and included some nations in the Middle
East and Africa; now, the authors plan to
cover the world more widely. As part of the
foundation’s Sustainable Conflict Global
Initiative, this material will serve as a
resource for policymakers and scholars,
providing empirical evidence on policies
that effectively increase mediation use. By
fostering global dialogue and integrating
diverse perspectives, the efforts seek to
strengthen institutional frameworks and
promote long-term conflict prevention,
aligning with international sustainability
goals. The column is scheduled to appear
monthly. ol

resolution of their conflict, which can include
mediation. In addition, the Act on Non-Con-
tentious Proceedings states that the court may
suspend its proceedings for a maximum of six
months for this purpose.

As noted earlier, certain statutes may
require the parties to seek amicable settlement,
which may include mediation or conciliation.

Although there are no laws governing the
use of mediation clauses in contracts, either
optional or mandatory, such clauses are in use
in Austria. In general, the parties to a dispute
may simultaneously pursue the matter in court
and seek to reach settlement. The exclusionary

(continued on next page)
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effect of mandatory mediation clauses, how-
ever, is currently unclear.

In two recent cases, the Austrian Supreme
(Oberster Gerichtshof)
(OGH), the top appellate court for civil and

Court of Justice

criminal cases, addressed contractual media-
tion clauses. One, addressing mandatory medi-
ation clauses in part, left their status a bit
unclear. OGH 22.6.2022, 3 Ob 98/22s iFamZ
2022/192, 258.

The other, addressing the minimum
requirements for an enforceable contractual
provision on dispute resolution, has been criti-
cized for requiring too many specifics to be
included in the provision. OGH 25.9.2023, 6
Ob 229/22b SWK 2024, 930 (Reich-Rohrwig);
see Frauenberger-Pfeiler, ecolex 2024/5, 382
(383 ff).

ADR Alternatives

In Austria, parties seeking an alternative dis-
pute resolution process have options other
than CLMA mediation.

Conciliation, a mediation-like process in
which the conciliator can suggest solutions, is a
popular option that some regulations direct the
parties to rather than to mediation.

In addition, section 433 of the Austrian
Code of Civil Procedure provides for a “pre-
toric” settlement. Pursuant to this procedure,
any party contemplating a legal action may
apply to the district court in the district where
the opponent lives for court assistance in
attempting to settle the dispute. See Tetiana
Tsuvina and Sascha Ferz, “The Recognition
and Enforcement of Agreements Resulting
from Mediation: Austrian and Ukrainian Per-
spectives,” 4(16) Access to Justice in Eastern
Europe 32 (Nov. 22, 2022) (available at https://
bit.ly/41fRXUt).

Also, as discussed above, mediators in a
variety of professions, not registered under the
CLMA, may conduct mediations.

Perceptions of Mediators

Mediator responses to the Rebooting

Mediation Project study broadly reflected the
reality of the different approaches to mediator
regulation and practice in Austria. (Details
on the project are available at https://bit.
ly/4kwcxZ].)

For example, survey results revealed varia-
tion among mediators, sometimes significant,
in their knowledge about the laws governing
mediation. A significant number of respon-
dents, incorrectly, believed that confidentiality
applied to all mediations with no exceptions.
Estimates as to how long mediations take var-
ied fairly widely among respondents.

Mediators gave mixed responses to a
question about enforcement of mediation
settlements that suggested that knowledge
varies among different types of mediators,
perhaps according to the area(s) in which
they have mediation experience. In response
to a question about the mediation’s costs, an
extensive set of responses were elicited, again
perhaps reflective of the different types of
mediation that respondents were familiar
with.

A majority of respondents said they
believed that current standards for mediation
are acceptable.

The Current Assessment

The number of mediators in Austria is not
known. The CLMA registry currently shows
1820 listings, but the number of non-registered
mediators is a mystery.

There are no reliable data about how many
mediations are conducted in Austria, and no
comprehensive empirical study has been done
yet. But there is one on the way.

Estimates among respondents to the
Rebooting Mediation Project survey varied.
A recent survey by the Austrian Ministry of
Justice (2023) concluded that approximately
a quarter of a million disputed civil cases,
encompassing family and employment dis-
putes, arise within the civil justice system
annually. But likely only a fraction of these
disputes make their way to mediation.

Rebooting survey responses suggested a
perceived oversaturation of the market, with
more than 70% of respondents agreeing with
the statement, “The supply of mediation
services in civil and commercial disputes is

exceeding the demand for those services”
Notably, the number of mediators in the
CLMA registry has declined since 2012.
Respondents to the Rebooting survey, all
the same, seemed to suggest that there should
be a greater proportion of disputes going to
mediation rather than to court. Their sug-

Austria has registered
mediators under its
mediation law, but it

also has nonregistered
mediators who often are
subject to different rules,
rights and obligations.

gestions for how to increase the demand for
mediation included providing incentives, such
as court fee refunds or tax credits; making
pre-litigation mediation information sessions
mandatory; making mediation mandatory for
certain types of cases; and requiring lawyers
to inform clients about mediation. To raise
awareness of mediation, respondent sugges-
tions included offering mediation education
programs in higher education facilities and
implementing pilot programs.

* % %

Early mediation initiatives in Austria were
strong, but in some ways short-sighted.

The Civil Law Mediation Act was a reason-
ably self-contained but not exclusive system.
From the very beginning, there has been diffi-
culty distinguishing between registered medi-
ators under the CLMA and non-registered
mediators with different rights and obligations,
and the addition of mediators for cross border
mediations has not made things any clearer.

Furthermore, in addition to mediation, the
parties have several procedural options open
to them to promote consensus, such as making
a claim for a decision of a conciliation body or
reaching a special kind of out-of-court settle-
ment almost free of charge under section 433
of the Code of Civil Procedure.

While increased understanding and aware-
ness of mediation may help matters, perhaps
regulatory approaches may need to consider a
jumpstart. wd
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(continued from page 54)

The IMC has guest/observers slots that may still be available to
attend portions of the competition. At its discretion and subject to
space limitations at Insper, the Organizing Committee will allow a
select number of guests to attend IMC segments.

The tickets are $45 per person ($35 for CPR Institute members) and
include access to a cocktail reception. The guest/observer tickets must
be purchased in advance at CPR’s website to allow attendees to be added
to the Insper admittance list. The guest/observer ticket will provide
admittance to portions of the competition including:

« to attend the opening ceremony (April 3);

o to observe the competition live rounds of mediation (each day,
April 3-5, subject to room capacities), and

« to attend the closing ceremony and cocktail reception (April 5).

The last-minute, online-only guest and observer tickets may still be
available at https://www.cpradr.org/products/2025-cpr-imc-guest-ticket.

Save the Date: CPR’s Leadership Award
Will Go to Verizon’s Vandana Venkatesh

CPR’s annual Corporate Leadership Award for outstanding conflict
resolution practices will be presented to Verizon Communications Inc.
and Vandana Venkatesh, Verizons Executive Vice President and Chief
Legal Officer, in New York City on Thursday, May 29.

The CPR Corporate Leadership Award, presented annually since
2004, honors companies and their principals that have demonstrated
commitment and leadership in the alternative dispute resolution field,
,as well as continued support for ADR use.

Past honorees include Qualcomm Inc., Visa Inc., Amgen Inc., CVS
Health Corp., General Motors Co., Microsoft Corp., and many other
leading companies. For more information on the past words, see CPR’s
website at www.cpradr.org and search on “Corporate Leadership Award”

As Executive Vice President and Chief Legal Officer, Vandana
Venkatesh has oversight for all legal and corporate security functions
for Verizon. Before assuming this role in October 2022, she was Senior
Vice President and Deputy General Counsel of Verizon Consumer
Group, which serves more than 100 million consumers. She has been
with Verizon for two decades.

Venkatesh is based at the wireless giant’s New York headquarters.
Her Verizon biography webpage is available at https://bit.ly/3XniT3z.

“Verizon's use of alternative dispute resolution processes demonstrates
its adaptability in a dynamic and rapidly evolving legal landscape,” said
Serena K. Lee, CPR’s President and chief executive officer, adding, “This
flexibility and resilience undoubtedly allow its business leaders to fully
focus on and achieve its core business purpose, thus resulting in Verizon's
growth and current position as the largest wireless carrier in the U.S”

The IMC Competitors

As of press time, the following teams were slated to compete in the
April 3-5 CPR International Mediation Competition that is being
conducted at the Insper campus in Sdo Paulo:

o American University Washington College of Law

o Cardozo Law School

o Fordham Law School

o Georgetown University Law Center

o Sao Paulo Law School of Fundagido Getulio Vargas (FGV-SP)
o Jindal Global Law School (JGLS)

o National Law School of India University, Bangalore

o Pontifical Catholic University of Parana (PUCPR)

o Pontificia Universidade Cat6lica do Rio de Janeiro (PUC- Rio)
o Sciences Po Paris Law School

o Tashkent State University of Law

o The West Bengal National University of Juridical Sciences

o Universidade de Brasilia

o Universidade Federal do Rio Grande do Sul

o Universidade Presbiteriana Mackenzie

o University of Nairobi

o University of Sao Paulo (USP)

Attended by general counsel of Fortune 100 corporations, partners
of leading law firms, and industry leaders, the Corporate Leadership
Award Dinner is an important fundraiser for CPR Institute’s programs,
initiatives, and thought leadership in the areas of alternative dispute
resolution, dispute prevention, and dispute management.

CPR’s webpage for information and registration on the Thursday,
May 29 event—returning this year to Guastavino’s in Midtown Man-
hattan, black-tie optional—is available at www.cpradr.org/events/cpr-
2025-corporate-leadership-award-dinner.

The webpage has a summary and details on becoming a donor. The
donor list is updated at the event link. The categories include:

o Champion: $50,000, which includes a table for 12 with preferred
seating, 12 invitations to a VIP reception, a double-page advertise-
ment in the dinner program, and prominent recognition at the
event and on the CPR website.

o Benefactor: $35,000, which includes a table for 10 with preferred
seating, 10 invitations to a VIP reception, a full-page advertisement
in the dinner program, and prominent recognition at the event and
on the CPR website.

o Patron: $25,000, which includes a table for 10 with preferred seat-
ing, a half-page advertisement in the dinner program and recogni-
tion on the CPR website.

(continued on next page)
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« Sponsor: $2,500, with individual attendance including recognition
in the dinner program and on the CPR website.

CPR’s Stephanie Arcella is overseeing donation commitments. She
can be reached at sarcella@cpradr.org. She will provide an invoice or
accept credit card information, according to donor preference, and can
provide further information. ol

An April 16 Online CPR
Mediator Impartiality Seminar

CPR’s Ellen Waldman, Vice President, Advocacy & Educational Out-
reach, will lead a continuing legal education session on the essentials
surrounding staying impartial as a mediator.

Impartiality is an ethical cornerstone of mediation. Ethical codes
require mediators to avoid bias or favoritism by word or action and to
decline to serve when current or past relationships create incurable con-
flicts of interest.

The program, “The Neutral Zone: Maintaining Mediator Impartial-
ity and Avoiding Conflicts of Interest,” will be held online on Wednes-
day, April 16, at 12:00 p.m. to 1:00 p.m. Eastern.

In the workshop, Waldman will

o parse the text of both the Model Standards for the Conduct of
Mediators and CPR’s Model Rule for the Lawyer as Third-Party
Neutral;

o dissect a well-publicized case where plaintiffs in a mass tort case
challenged the mediator’s conduct in light of a significant relation-
ship with an employee at the defendant company; and

« examine recent amendments in state ethics codes seeking to distin-
guish waivable from non-waivable conflicts.

CPR expects to receive approval for one New York CLE credit for
experienced attorneys in the Ethics category for the program. While a
recording will be available after the event, CLE credit is only available
to those that attend the live webinar.

The seminar cost is $49, and free for members of CPR’s Panel
of Distinguished Neutrals. For more information and registration,
go to www.cpradr.org/events/the-neutral-zone-maintaining-mediator-
impartiality-and-avoiding-conflicts-of-interest.

CPR—International Institute for Conflict Prevention & Resolu-
tion has been certified by the New York State Continuing Legal
Education Board as an Accredited Provider of continuing legal edu-
cation in the State of New York. The online continuing legal educa-
tion course is being considered for approval in accordance with the
requirements of the New York State CLE Rules and Regulations for
credits as indicated above. ul
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