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Attendees:

Helena Tavares Erickson, Staff Liaison for Taskforce, CPR (“HTE”)

Shigeki Obi, Task Force Chair, Hughes Hubbard & Reed LLP (“SO”)

Richard Ziegler, CPR Neutral, Acumen ADR (“RZ”)

Tom Cunningham, CPR Neutral, Tom Alan Cunningham PLLC (“TC”)

Anton Maurer, CPR Neutral, Anton Maurer International Legal Services GmbH (“AM”)
Charles A. Patrizia, Partner, Paul Hastings, LLP (“CP”)

Hattie Middleditch, Sullivan & Cromwell LLP (“HM”)

Minutes

1. Introductory Comments:
a. SO introduced the meeting confirming that in the last meeting (held on December
15, 2023), the Taskforce had decided to continue discussing what type of
information should be included in the arbitrator’s conflict check database.

2. Discussion:
a. Proposed Outline Point Under Discussion:
b. How do you perform a conflict check?
i.  What information should the database include?

1. Type of information (e.g., the parties, the arbitral institution, the date
initiated, the date concluded, how concluded, the nature of the case,
how you were selected, the co-arbitrators and their affiliations,
counsel, individual lawyers, and expert witnesses)

2. Date range (e.g., do you need to include past representations,
including those when you were at a previous law firm)

c. CP agreed that the first bullet describes what we would typically see with two
caveats:



i. The reference to “parties” should encompass related parties (e.g. parents,
affiliates, subsidiaries). Identifying the party alone may not sufficient be to
identify all its connections. To consider whether guidance is needed on
group companies.

ii. Having a conflicts database that includes all expert witnesses is hard. In
addition, there are consulting firms that are frequently used and one sees
them all the time.

. AM would only put in a database information that is relevant and that he is required

to disclose. AM noted that information pertaining to other cases is confidential and

cannot be disclosed. AM does not see any issue with an expert witness showing up
in every case or any other case, because that does not create a conflict.

HTE indicated that if she were Counsel and Expert X had appeared before Richard

5-6 times, that is something HTE would like to know because Richard may have

formed a view as to the credibility of that witness.

RZ suggested is a stretch to suggest that previous contact with an expert witness in

one’s capacity as an arbitrator or counsel is a conflict. It is even more of a stretch

when it comes to a consulting firm to whom the expert is attached.

Disclosure might be appropriate if an expert was demolished in a prior hearing.

The question then is how to disclose that (if the award has never publicly been

enforced and the underlying arbitration proceedings remain confidential).

. The way RZ deals with this is to include in his standard disclosures that he does not

check for experts because he views that as a very attenuated conflict. But he allows

for follow-up so that if parties care they can ask.

HTE confirmed that CPR does not ask about expert witnesses, unless people have

put expert witnesses on their joint conflicts form.

RZ and AM agreed that the better approach is for parties to check with their

proposed experts whether they have been before the proposed panel.

. CP noted that at the outset of the case it is often not the case that you know what

expert evidence you are going to need. Therefore, the issue of expert identity often

arises quite late.

RZ thinks we could contribute to the issue of experts. His view was that it

ultimately seemed like overkill to have to list every expert but that it may be

appropriate to disclose prior contact with experts, in rare circumstances where you
have developed a very strong view about an expert based on experience of them at

a prior hearing. If you do hold such a strong view, then it would be worth making

a note in your database to that effect. He noted though that there would not

necessarily be a requirement to disclose unless you considered in good faith that

you could not determine the issues fairly and impartially. AM agreed that if there
was any concern that you could not be impartial because of the involvement of this
expert then this should be disclosed.

. RZ pointed out that often the arbitrators are not on notice regarding the appointment

of arbitrators until a very late stage in the proceedings. If an expert is engaged that

you could not treat impartially then in that case, you would have to withdraw.



n. RZ added that would also be useful to note in your database information on whether
the matter has become public.

0. SO confirmed that a potential recommendation in the guideline would be that the
database include the parties, the arbitral institution, the date initiated, the date
concluded, how concluded, the nature of the case, how you were selected, the co-
arbitrators and their affiliations, counsel, individual lawyers, whether the matter has
become public. The database should also include notes about special circumstances
that may affect the arbitrator’s impartiality (e.g., where you have developed a very
strong view about an expert based on experience of them at a prior hearing).

p. With respect to counsel, HTE noted a situation where a junior counsel’s name
appeared on a brief, and then shows up in later case. The arbitrator had no
recollection of involvement of junior counsel because they never interacted with
them. HTE has seen a challenging decision where it was held that that should have
been disclosed because it should have been captured by the arbitrator. It may be
worth referencing this point in the guidance.

g. With respect to the date range, SO stated that in the last meeting held on December
15, 2023, the taskforce had confirmed that CPR requires the conflict check to go
back 5 years.

Proposed Outline Point Under Discussion:

3. Disclosure rules (e.g., CPR Code of Ethics, adopting the ABA Code of Ethics) list various
interests and relationships to be disclosed. How do you check them?

a. The conflict check database is not expected to address all these items.

i. When and to what extent do you need to investigate them? (generally, you
would not need to investigate trivial matters)
ii. How much you can rely on your recollection?

b. How do you check disclosure items in relation to someone other than yourself (i.e.,
your family or household members, employers, current partners, and professional
or business associates)? See Canon I1(A)(2)

i. Is it appropriate for you to disclose the case information to them?

c. SO indicated that we might want to address to what extent you would need to
address these elements that are not included in your database. The general rule in
the US is that you do not need to investigate trivial matters.

d. HTE explained that CPR’s practice with respect to family members is to ask
arbitrators to identify who their family members may be lawyers (or involved in
something else relevant like a consulting firm). They will disclose and will say that
they have not made any inquiry. If parties wish to make inquiry, then they can
raise.

e. CP noted that this makes sense for household members. If one is in a larger firm
then a conflict disclosure would have gone through the firm’s database. That
should be sufficient investigation. When one is an independent arbitrator then one
has no ability to investigate unless the parties want some additional work done and
then one would try to request it (or decline to act).



f. HTE noted that at least for CPR, when a challenge is made, it is normally because
of something egregious, usually occasioned by the fact that the particular counsel
has no experience with arbitration and thinks, for example, that it is appropriate to
appoint the former relationship partner for the client or something equally
objectionable. Most of the firms that CPR see are not putting forward people with
such clear conflicts. The harder cases tend to be when people make challenges
based on someone’s prior writings or where someone is involved in similar
arbitrations with different companies (and that is public knowledge).

g. RZ highlighted that the qualifier “reasonable efforts™ is important when it comes to
families/household members etc. If a matter comes to him where he happens to
know something relevant (e.g. his wife represented one of the parties) then he
discloses. Otherwise, he indicates that he has not taken steps to identify potential
conflicts occasioned by a family member past or prior employment and it is not
going to be practical to find out.

h. SO highlighted one case where the arbitrators’ son was employed by one of the
parties and the award was set aside. Attendees agreed that that was an obvious case
of a conflict.

i. The attendees then discussed Canon I1(A)(2) which includes a requirement to
disclose “financial, business, professional or personal relationships which might
reasonably affect impartiality or lack of independence in the eyes of the parties.”

J.  AM’s view is that where he is aware of something that would reasonably affect his
impartiality then he is out and there is no need to further investigate.

k. RZ pointed out with respect to memory that it is a matter of degree. In some cases,
you will necessarily have to rely on memory and that shouldn’t be an issue.

I.  AM pointed out that the real issue with the Canon is the qualifier “will reasonably
effect” — this is a judgment call.

m. HTE noted that that said, you are safer disclosing. If you know that the attorney in
front of you was in your class at law school but you had no personal relationship
with them then it is safer disclosing.

4. Next Steps: The next Taskforce meeting will be held at 3pm on Monday January 29, 2024.
HE will circulate a zoom invite.



